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United States Court of Appeals for the 
District of Columbia 

1 Municipal Court of the District of Columbia 

No. 373509 

j 

Ethel Gray, Plaintiff, 
vs. 

I 

Eureka-Maryland Assurance Corporation, a corporation 

Defendant. 

BE IT REMEMBERED, That in the Municipal Court <j>f 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit!: 

2 In the Municipal Court of the District of Columbia 

Filed September 16, 1938 

At Law No. 373,509 j 

Ethel Gray, 2327-A N, St. N. W., Plaintiff, 

vs. 

Eureka-Maryland Assurance Corporation, (a corporation) 
Bond Bldg., N. V. Ave. & 14th, St. N. W, Defendant. 

Particidars of Demand 

The plaintiff, Ethel Gray, sues the defendant, Eureka-! 
Maryland Assurance Corporation, as benefi ciary under pol-j 
icy number 1483880; the name of the insured being Dorothy 
Ivery, who departed this life on, to wit, June 16th, 1938 ;j 
the amount of insurance being in the sum of Two hundred, 
and fifty-two Dollars ($252.00) 

And the plaintiff claims the full sum of two hundred and; 
fifty-two Dollars, plus interest from the date of death of; 
the insured, together with the cost of this suit. 

(S) RICHARD R. ATKINSON | 
Attorney for Plaintiff j 

422-5th, St., S.E. j 

Met. 7732 

! 

i 

1 

i 

i 
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3 Memorandum 

Jan. 3, 1939 Trial verdict for Plaintiff under direction 
M 11S, P 342 of Court in sum of $252.00. 

Judge Scott 


4 Filed Jan. 6, 1939 

In the Municipal Court of the District of Columbia 

No. “B” 373509 

Ethel Gray, 2327-A X Street, Northwest, "Washington, 

D. C., Plaintiff , 


Eureka-Marylaxd Assuraxce Corporatiox, a corporation, 
Bond Building, Washington, D. C., Defendant. 

Motion For Xeir Trial 


Comes now the defendant, Eureka-Marvland Assurance 
Corporation, by its attorneys of record, and moves the 
Court to vacate and set aside the findings and verdict ren¬ 
dered herein on the 3rd dav of Januarv, 1939, and grant a 
new trial, and for grounds therefor shows: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the verdict is contrary to law. 

4. The Court erred in striking the testimony of the de- 
fondant's witness Horn. 


5. The Court erred in refusing to admit in evidence the 
official hospital records of Gallinger Municipal Hospital, in¬ 
cluding the autopsy report of the insured. 

6. The Court erred in refusing to admit in evidence 
the history of the insured contained in said hospital record 
made by others than licensed physicians and surgeons. 

7. The Court erred in refusing to hold that defendant 


had established a 


good and valid defense to the policy of 


insurance involved in this cause under the 


“Forfeiture of 


Policy” provision thereof. 

5 8. The Court erred in holding that Title 5, Chapter 

7, Sec. 181(b) of The Code of the District of Colum¬ 
bia was applicable to the case at bar. 

9. The Court erred in holding that since no application 
was attached to said policy of insurance that no defense 
could be interposed thereto. 
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10. The Court erred in not entering a verdict for jtlie 

defendant. ! 

11. The Court erred in entering a verdict for the plain¬ 
tiff. j 

12. And for sucli other and further reasons as inayj be 
shown to tlie Court at the hearing of this motion. 


GARDINER, EARNEST & GARDINER, 


By AY. GAYYNN GARDINER ! 

J A M ES M. EAR NEST 
AY. GAYYNN GARDINER, Jrl 
AY oodward Building, 
AYashington, I). C., 

Attorneys for Defendant .! 

Notice 

To: Richard R. Atkinson, Esq., 

615 F Street, X. \Y., 

AYashington, D. C., I 

Attorney for Plaintiff j 

Please take notice that the above motion will be set for 
hearing on Wednesday, .January 11, 1039, at ten o’clock, 
A. M., or as soon thereafter as counsel may be heard. 


GARDINER, EARNEST & GARDINER, 


Bv \Y. GAYYNN GARDINER 
JAMES M. EARNEST 
AY. GAYYNN GARDINER, Jr.. 

Attorneys for Defendant. 


6 


Mi in or and a 


August 10th, 1030 
M 122, P 307 
Judge Scott 


Defendant's Motion for New Trial Overt- 
ruled. Judgment entered on AYrdlct foil- 
Plaintiff in sum of $252.00 with interest 
from 6/16/38, and costs. 


United States Court 
of Appeals for the 
District of Columbia 


Writ of Error granted on 
da at's Petition therefor. 


Defen-! 


! 


December 14th 1030 
Justice Stephens 


i 
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7 United States of America, ss: 

The President of the United States, 

To the Honorable Annond \\\ Scott, Judge of the Municipal 
Court of the District of Columbia, 

Greeting: BECAUSE in the record and proceedings, as 
also in the rendition of tin* judgment of a plea which is in 
the said Municipal Court, before you, between Ethel Gray, 
Plaintiff, and Eureka-Maryland Assurance Corporation, a 
Corporation, Defendant, No. B-373,509, a manifest error 
hath happened, to the great damage of the said Defendant 
as by its complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the Fourteenth day of De¬ 
cember, in the year of our Lord one thousand nine hun¬ 
dred and thirty-nine. 

JOSEPH W. STEWART 

(Seal) Clerk of the United Staten Court of 

Appeals for the District of Co¬ 
lumbia. 

Allowed by 

HAROLD M. STEPHENS, 

Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

Endorsed, back of page 7: Filed Dec. 16, 1939, Municipal 
Court, District of Columbia. 
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8 In the Municipal Court of the District of Columbia! 

Filed Dec. 22, 1939 j 

No. “B” 373509 j 

Ethel Gray, 2327-A X Street, Northwest, Washington, 

D. C., Plaintiff , j 


E u n e k a - M a k v l a x i > Ass TRANCE Corporation, a corporation, 
Bond Building, Washington, D. C., Defendant. 

Assignment of Errors i 

I 

Comes now Eureka-Marvland Assurance Corporation!, a 
corporation and assigns for review upon the Writ of Error 
allowed in this cause, the following particulars in which 
the Court erred: 

1. The Court erred in striking the testimony of defen¬ 
dant’s witness Horn. 

2. The Court erred in refusing to admit in evidence file 
hospital records of Gallingcr Municipal Hospital relating 
to the said Insured, including the autopsy report on said In¬ 
sured. 

3. The Court erred in refusing to admit in evidence those 
portions of the hospital records of Gallinger Municipal 
IIospital relating to said Insured which were made by othfr 
than licensed physicians and surgeons. 

4. The Court erred in refusing to hold that defendant liajd 
established a good and valid defense under the “For¬ 
feiture” provision of the Policy of Insurance involved i!n 
this cause. 

5. The Court erred in refusing to hold that defendant Is 
liability under the Policy of Insurance involved in thijs 
cause was limited to a return of all premiums paid thereof, 
aggregating $1.20. 

6. The Court erred in holding that in Title 5, Sections 
181(b) and 183 of the Code of the District of Columbia were 

applicable and controlling in this cause. 

9 7. The Court erred in holding that since no applij- 

cation was attached to said Policy of Insurance that 
no defense could be interposed thereto by defendant. 

8. The Court erred in not directing a verdict for the dej 
fendant. 
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9. The Court erred in directing: a verdict for the plain* 
tiff. 

10. The Court erred in overruling the motion of defen¬ 
dant to vacate and set aside the verdict herein and to grant 
a new trial. 

11. The Court erred in entering judgment for plaintiff. 

12. The Court erred in other respects apparent of rec¬ 
ord. 


GARDINER, EARNEST & GARDINER, 

By JAMES M. EARNEST 
Woodward Building, 
Washington, I). C., 

Attorneys for Defendant. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 21st day of December, 1939. 

(Signed) RICHARD R. ATKINSON 
(Signed) THURMAN L. DODSON 
615 F Street, N. W., 
Washington, D. C., 

Attorneys for Plaintiff. 

10 In the Municipal Court of the District of Columbia 

Filed Dec. 22, 1939 
Submitted to Court January IS, 1040 
No. “B” 373509 


Ethel Gray. 2327-A N Street, Northwest, Washington, 

1). C., Plaintiff , 


vs. 

Eureka-Makyland Assurance Corporation, a corporation, 
Bond Building, Washington, D. C., Defendant. 

Pill of Exceptions 

Be it remembered, that at the trial of this case on Janu¬ 
ary 3, 1939, before Judge Annond W. Scott and a jury, 
duly impaneled and sworn to try the issues herein that the 
following transpired: 

Counsel for defendant out of the presence of the jury 
stated that defendant’s liabilitv under the provisions of the 
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Policy of Life Insurance involved in this cause was limited 
to a return of all premiums paid thereon aggregating $1.20; 
and made a tender of the aforesaid sum to counsel i for 
plaintiff who declined and refused to accept the same, i 
Ethel Gray, plaintiff herein, after being first duly sworn 
then testified on her own behalf, on direct examination, in 
substance, as follows: Witness personally took out Poll icy 
of Life Insurance Xo. 1483880 which was issued by -de¬ 
fendant on the life of Dorothy Ivory on April 11, 1938;, in 
the amount of $252; that witness was the Insured’s ajunt 
and said Insured lived with witness; that witness contrib¬ 
uted to the support of Insured; that witness had herself 
designated as life beneficiary under said Policy, and per¬ 
sonally paid all weekly premiums in the amount of Fifteen 
Cents becoming due and payable on said Policy to and in¬ 
cluding the date of death of said Insured: that said Insured 
died on June 16, 1938, at Gallingcr Municipal Hospital, 
Washington, District of Columbia. Witness identified fhe 
aforesaid Policy of Life Insurance and the same 'ttjas 
11 admitted in evidence as Plaintiff’s Exhibit 1. 


12 


Said Policv contains no indorsements of anv kind. 

» * i 

The witness further testified that she filled out the 
forms of Proofs of Death submitted by defendant aiid 
made demand upon defendant for the face amount of the 
Policy but that payment thereof was refused by defen¬ 
dant. The witness identified the Proofs of Death which 
were submitted by her and they were admitted in evidence^ 
as Plaintiff’s Exhibit Xo. 2. The Proofs of Death consist 
of Claimant’s Certificate executed by the witness and State¬ 
ment of Attending Physician executed by Dr. Edgar A . 1 
Bocoek of Gallinger Municipal Hospital. Proofs of Deatjh 
show that witness is the aunt of said Insured and that wit¬ 
ness paid all premiums becoming due and payable on saijd 
Policy of Insurance; that the Insured was admitted to 
Gallinger Municipal Hospital on June 6, 1938, and remained 
there until her death on June 16, 1938; that the primarjy 
cause of said Insured’s death was rheumatic heart disease 
with congestive failure, and that the contributory cause ojf 
said Insured’“s death was bronchiectasis, bilateral, the du¬ 
ration of which was undetermined. Counsel for defendant 
then stipulated with counsel for plaintiff that the premium 
receipt book pertaining to said Policy was unavailable but it 


4 ' 


I 
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was stipulated and agreed by and between respective coun¬ 
sel that plaintiff had paid all premiums becoming due and 
payable on said Policy to and including the date of death 
of said Insured. 

On cross examination the witness testified that she was 
the aunt of said Insured and that she was the desig¬ 
nated life beneficiary under the aforesaid Policy of 
Insurance: that she took out said Policy of insurance, 
and had herself designated as such beneficiary; and that 
she personally paid all premiums becoming due and pay¬ 
able thereon to and including the date of death of said In¬ 
sured. 

This concluded the evidence of plaintiff’s case in chief, 
and the plaintiff therefore rested. 

Dr. 1. B. Horn was then called as a witness on 


13 behalf of defendant, who being first duly sworn, testi¬ 
fied on direct examination, in substance, as follows: 
Witness is a licensed, practicing physician in the District 
of Columbia; and had practiced his profession for twelve 
years: that in her lifetime he knew the said Insured, 

Dorothv Iverv. Witness was then asked if he had had oc- 
• • 

easion to attend or treat the said Insured in a professional 
capacity. Counsel for plantiff objected on the ground 
that such testimony was privileged and was therefore in¬ 
admissible under Title 9, Section 20 of the Code of the Dis¬ 
trict of Columbia. Counsel for defendant announced that 


he onlv intended to show bv the testimony of the witness 
» • *> 

that witness had had occasion to attend or treat the said 


Insured in a professional capacity during the two year 
period immediately preceding the issuance of said Policy of 


Insurance together with the date or dates of such atten¬ 
dance or treatment^ (The Court overruled the objection of 
counsel for the defenllant^ The witness then testified that 
he first attended or treated the said Insured in a profes¬ 
sional capacity around December 25, 1937, and treated her 
every week thereafter to the date that she was admitted to 
iGallinger Municipal Hospital, which was on or about June 
6, 1938. Counsel for plaintiff did not cross examine the 
witness. 

Dr. Lawrence W. Conneen was next called as a witness 


on behalf of defendant, who being first duly sworn, testified 
on direct examination, in substance, as follows: Witness 
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i 

is attached to Gallinger Municipal Hospital, and had ap¬ 
peared in response to a subpoena ducas tecum issued against 
said hospital and requiring it to produce in this c*aus£ all 
records of said hospital showing the admission date, 
history, diagnosis and treatment of said Insured. Witness 
testified that he had produced such hospital records which 
also included an autopsy report on said Insured and coun¬ 
sel for defendant offered the entire hospital records! in¬ 
cluding said autopsy report in evidence. Counsel for plain¬ 
tiff objected to their admissibility on the grounds 
14 that such testimony was privileged and therefore! in¬ 
admissible under Title 9, Section 20 of the Code of 
the District of Columbia, and that Title 5, Sections 181 (b) 
and 183 of the Code of the District of Columbia were ap¬ 
plicable: and hence no defense could be interposed to a suit 
on the Policy in question as no application was attached., 
thereto. The Court sustained the objection and counsel for 
the defendant duly noted and was allowed an exception.; jf 
Witness then testified that the proffered hospital rec¬ 
ords of said Insured were made in the regular course ;of 
business and in pursuance to statutory requirement; thjat 
said records show the date of admission of said Insured ito 
the hospital, and that the admission notes made at the time 
of the Insured’s admission to the hospital were taken and 
recorded by him and by another person, both of whom were 
merely interns at the time; that neither witness nor sajd 
other person had been licensed to practice medicine in the 
District of Columbia at the time of the taking and recording 
of said admission notes relating to said Insured; and that 
s aid autopsy and repor t on said Insur ed w ere made by _ 
a physician atta ched to the h ospital w ho had not attended 
said Insured during her lifetime. Counsel for defendant* 
then offe red in evi dence such portion only of said h ospital. 
records as was made bv~interns..in..sakl hospita l an d the said 
autopsy report on said Insured, and proffered to proof 
thereby that the said Insured was admitted to the hospital 
on June 6,1938, and remained a patient in the hospital until 
her death on June 16, 1938; that at the time of her admit 
tance to the hospital as aforesaid she stated that her com 
plaint d ated back t o March, 1938,, and that she had experi¬ 
enced a shortness of b reath and ti red easily begin nips 
abou t Christmas, 1937; that she had ceased working arount 


i 

I 
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January 1, 1938, when she consulted her family physician, 
that he had treated her regularly since that time, and that 
she had been in bed intermittently since January, 1938; that 
her family physician was treating her for heart 
trouble: that she also had syphilis seven years ago 
and was treated for it at that time; that she had been 
treated in the District of Columbia Venereal Clinic, and had 
attended the Clinic of Episcopal Eye, Ear & Throat Hos¬ 
pital and was treated for rheumatic heart disease and pul¬ 
monary tuberculosis while in the hospital; and further that 
said Insured was not in sound health at the time that the 
aforesaid Policy of Insurance was issued and either knew 
or had reason to know that she was not in sound health. 
Counsel for plaintiff objected to the admissibility of such 
evidence on the grounds that it was hearsay, was privileged 
under Title 9, Section 20 of the Code of the District of Co¬ 
lumbia, and was further inadmissible in any event since no 
application was attached to the Policy in question, and 
under Title 5, Sections 181(b) and 183 of the Code of the 
District of Columbia no defense could be interposed by de¬ 
fendant. The Court sustained such objection and counsel 
tor defendant duly noted and was allowed an exception. 
Couns el for plaintiff then moved the Court to ^strike the 
te stimony of the witn ess! lorn from the record n After argu¬ 
ment b y co unsel, th e Cou rt g ran ted the motion to strike such 
testimony to which counsel for defend ant duly noted and 
was allowed an exception. 

} The Co urt then, on motion of counsel for plaintiff, di¬ 
re cted. the jury to return a verdict in favor of plaintiff, and 
(the jury in pursuance to the Court’s direction returned a 
verdict in favor of plaintiff for the face amount of said 
Policy. Counsel for defendant duly noted and was allowed 
an exception. On January (5, 1939, counsel for defendant 
filed a motion to vacate and set aside the findings herein and 
grant a new trial. During the argument of said motion 
counsel tor defendant argued all of the points specifically 
mentioned in said motion and in connection therewith urged! 
that the uncontradicted evidence in the case showed an utter; 
lack of insurable interest of the plaintiff which viciated the; 
Policy in and of itself. After oral argument on said mo¬ 
tion the Court took the same under advisement and 
16 exhaustive briefs were prepared by counsel rep re- 
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senting the respective parties; and in his brief filed 
with the Court counsel for defendant discussed at length the 

l ack of insurable interest in the plaint iff._On August 110, 

1939, the Court overruled the said motion and accordingly 
entered judgment on the findings as aforesaid. Counsel for 
the defendant duly excepted to the action of the Court! in 
overruling said motion upon the grounds argued in con¬ 
nection therewith, which exception was allowed; and duly 
objected and excepted to the action of the Court in entering 
judgment for plaintiff upon the grounds stated in said riio- 
tion and argued in connection therewith which exception 
was duly allowed. i 

The foregoing and the annexed exhibit constitute the sub¬ 
stance of all of the testimony and actions taken which bear 
upon the exceptions herein reserved on behalf of defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to considjer 
its verdict or before the finding and entry of judgment 
herein as aforesaid, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have its case reviewed 
on appeal, the defendant by its attorneys, moves the Court 
to sign this, its Bill of Exceptions, to have the same force 
and effect as if each and every one of said exceptions hajd 
been separately signed and sealed which motion is granted 
by the Court; and thereupon the defendant tenders thik, 
its Bill of Exceptions, and requests the Court to sign and 
seal the same, which is accordingly done, now for then, this 
14th day of March, 1940. j 

ARMOND W SCOTT 
Judge 

We Consent to the Foregoing. 

GARDINER, EARNEST & GARDINER, ! 

By JAMES M EARNEST | 

Attorneys for Defendant. ■ 

i 

17 RICHARD R. ATKINSON 
THURMAN L. DODSON 
Attorneys for Plaintiff. 
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Qi ^' 1 Baltlnvore 

3n Cmtfttcration of the payment in advance of the weekly premium stated in the schedule below, 
on or before each and every Monday during the continuance of this Policy until maturity as an endowment, 
or until prior death of the Insured, ffarebp agree* Zo Jfcrp, at its Home Office in Baltimore, Maryland, 
the amount of insurance herein specified to the Insured if living on the anniversary of thi« Policy next after 
the Insured shall have passed the age of seventy-nine years (which is the end of the endowment period); or 
immediately upon receipt of satisfactory proof of the prior death of the Insured during the continuance of this 
Policy, ana upon the surrender thereof, together with evidence of p remium payment hereunder, to the 
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following paragraph: 

The Company may mak e any payment under this Policy or grant any non-forfeiture privilege pro¬ 
vided herein to any relative by blood or connection by marriage of toe Insured, or to any other person ap¬ 
pearing to the Company to be equitably entitled by reason of having incurred expense on behalf of the In¬ 
sured, or for his or her burial; and the production of a receipt signed by any of said persons, or of other proof 
of such payment, or grant of such privilege, to any or either of them, shall be conclusive evidence that all 
claims under this Policy have been fully satisfied. 
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SCHEDULE 



AfaNaxt 

BfcthAv 

Waakt* FT— 

2^ N"» 

• 15 — 


NAME OF INSURED 




Ac* 

Next 

Birthday 




UM0WT1 PtTULE FOf WEEKLY RDMI 

n of * com 

Under 
«dx Moo. 

Six 

Months 

1 Year 

2 Yean 

$6.00 

7.60 

10.00 

12.50 

15.00 

17J0 

27JO 
40.00 
46.00 

$7.60 

15.00 

20.00 

25.00 

80.00 

85.00 

56.00 

80.00 

90.00 

$15.00 

20.00 

25.00 

30.00 

35.00 

55.00 

80.00 

95.00 

120.00 

$20.00 

25.00 

30.00 

35.00 

66.00 

80.00 

100.00 

124.00- 



Trews «f 5 cents the aa 


AMOUNT OP DEATH BENEFIT ON INFANTILE LIVES 


LT PtDMWJ W I COTS ROVtStB OUT* OCCSI JUTE* THE POUCT MS I EE* M FOtCE F0« THE FOLLOWING PEXIOOS: 


$25.00 

30.00 

36.00 

56.00 

80.00 

105.00 

128.00 


$30.00 

35.00 

55.00 

80.00 

110.00 

132.00 


$35.00 

55.00 

80.00 

115.00 

136.00 


$55.00 
.00 
120.00 
140.00 




of benefit stated la the share table will bo prwwortioaatwtr l ic r am l 


Hie Privileges and Conditions stated on the subsequent pages of this Policy form a part hereof as 
fully as if rented at length over the signatures hereto affixed. 

JnWtttftfflfteresC the EUREKA-MARYLAND ASSURANCE CORPORATION has caused 
i this Policy to be signed by the President and the Secretary at its Home Office in the City of Baltimore, 
^ Maryland, on the above date. 
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PRIVILEGES AND CONDITIONS 

PAYMENT OF PREMIUMS. The payment of weekly premiums as specified on the face of this Policy is a condition precedent to the liability of the Com¬ 
pany. All premiums are payable at the Home Office of the Company, but may be paid to a duly authorized representative of the Company, and such payments 
should be properly entered by such representative in the premium receipt book belonging to this Policy. If for any reason, the premium be not called for when 
due, it shall be the duty of the policyholder to bring or send said premium to the Home Office of the Company or to one of its district offices. Except as pro¬ 
vided in this Policy, any default in payment of premium shall immediately render this Policy null and void. 

No representative is authorized to receive, credit or receipt for premiums on policies more than four weeks in arrears, and the payment of any such arrears, 
given to a representative shall be at the sole risk of those who pay them, and shall not be credited upon the Policy whether entered in the receipt book or not. 

PERIOD OF GRACE. A grace of four weeks will be allowed in payment of any premium after the first; should the Insured die while not more than four 
weekly premiums are due hereunder, the Company will pay, after deduction of any overdue premiums, the benefits provided hereunder, subject to the con¬ 
ditions of the Policy, but if there are more than four weekly premiums due it shall immediately render this Policy null and void, except as herein provided. 

REINSTATEMENT. Should this Policy lapse for non-payment of premium, it may be reinstated, if not more than fifty-two premiums are due, by the 
payment of all arrears and the presentation of evidence of insurability of the Insured satisfactory to the Company and approved at its Home Office. 

CHANGE OF BENEFICIARY. The Insured, or if a minor, the Insured’s parent or guardian, may, at any time, during the continuance of this Policy, 
change the beneficiary hereunder, by written notice to the Home Office of the Company, accompanied by this Policy, such change to take effect only when en¬ 
dorsed on this Policy by the Company, during the Insured’s lifetime. 

INCONTESTABILITY. This Policy shall be incontestable after it shall have been in force, during the lifetime of the Insured for a period of two years 
from its date of issue (or for a shorter period from its date of issue, if the la*s of the state governing this Policy so decree), except for non-payment of premiums, 
and except as to the provisions and conditions, if any, relating to benefits in event of disability and those granting insurance specifically against accidental death. 

ERROR IN AGE. If the age of the Insured has been misstated, the amount payable hereunder shall be such as the premium paid would have purchased 
at the correct age. 

INDEBTEDNESS. From any sum payable hereunder there shall be deducted any indebtedness to the Company on this Policy. 

FORFEITURE OF POLICY. No obligation is assumed by the Company prior to the date hereof, nor if within two years preceding such date the Insured 
has been a patient at, or an inmate of, any institution for the treatment of physical or mental disease, or has undergone any surgical operation, or has been at¬ 
tended by a physician, unless it shall be shown by the Insured or any claimant that no such institutional, surgical, or medical treatment or attention was for a 
serious disease, injury, or physical or mental condition;or if prior to such date the Insured has been rejected for life insurance by this or any other insurer; then, 
in any such case, this Policy shall, subject to the clause entitled INCONTESTABILITY, be voidable by the Company, unless reference to such institutional, 
surgical, or medical treatment or attention, or such prior rejection, is endorsed on this Policy by the Company. If this Policy does not take effect, or is voided 
by the Company, the Company will return the premiums paid. 

The Policy shall be void if any erasure or alteration be made thereon not authorized by the Company; or if any premium shall not be paid in accordance 
with the terms hereof. No Privilege or Condition of this Policy can be waived or modified in any case except by endorsement hereon signed by the President 
or Secretary. Representatives have no power to waive or modify any of the terms of this Policy; or to extend the time for the payment of any premium; or to 
bind the Company by making any promise not contained in this Policy. 

The liability of the Company shall be limited to the amount of premiums paid hereon, if any other policy on said life shall have been previously issued by 
this Company, and shall be in force at the date hereof, unless this or the previous policy contains an endorsement signed by the President or Secretary, that 
this Policy may also be in force at the time. The Company shall not be presumed to know of the existence of any previous policy, and in such case the issuance 
of this Policy shall not be deemed a waiver of this condition. 

If within two years from the date hereof the Insured (whether sane or insane) shall die by his or her own hand or act, the Policy shall be void and the Com¬ 
pany shall be liable only for the return of the premiums paid on this Policy. 

GENERAL CONDITIONS. This Policy contains the entire agreement between the Company and the Insured, and the holder and owner hereof; it is 
non-participating, and together with the receipt book containing the entries of premiums paid on same, shall be exhibited to the officers or authorized employees 
of the Company at any time upon demand. 

Proofs of death under this Policy shall be made upon the blanks to be furnished by the Company and shall contain answers to all questions propounded 
to the claimant, physicians and other persons, and shall contain the record, evidence and verdict of the coroner’s inquest if any be held. All the contents of such 
proofs of death snail be evidence of the facts therein stated in behalf of, but not against the Company. 

If any condition contained in this Policy is in conflict with the laws of the state in which the Policy is issued, then such condition is deemed to be amended 
in accordance with such laws. 

SPECIAL CONCESSION. If this Policy is not satisfactory to the Insured, or if its conditions are not accepted and agreed to, the Policy may be sur¬ 
rendered for cancellation within two weeks after its date and all premiums paid hereon will be returned to the Insured. 


ENDORSEMENTS 


ACCIDENTAL DEATH BENEFITS 

Upon receipt of due proof that the death of the Insured was caused directly by accident while traveling as a passenger on a street car, railway train or 
st eam s hi p licensed for regular transportation of passengers, and that such death ocCTirred within thirty dayi of such accident, the Company will add a sum equal 
to one-fourth of the amount payable as set forth on the face of this Policy. 

EXCEPTION.—The above accidental benefits, however, will not be paid if the Insured die in consequ en ce of or while engaged in Military or Naval Service 
(except Militia when not in active service), or if the Insured, from the date hereof, shall be employed as brakeman or switchman on any railroad, or shall be em¬ 
ployed as lin em a n by any telephone, telegraph or electric lighting company, or be engaged in the handling of live wires or in manufacturing, >«"«***»§, or the trans¬ 
portation of infl a mm able or explosive substances, or aeronautic ascensions or in the submarine service. 


conditions a* Ika I 


AUTOMATIC PAID-UP ENDOWMENT INSURANCE. After thrss full yuan’ premiums haw b> •» «RR <* *■ 

prnnliim this Pobey. without any action on tha part of the Injured, will ba continued aa automatic D*i-- anea payable at tha 

conditions aa thbPobey, bat without Accidental Death benefits, for the reduced amount stated in the ta m*jw: 

tabu or ^uo-ur noomion insurancx on Tin uas or wmtT nmuMi or mrx cents 


■t of any anheei 
time and on tha 



CASH SURRENDER VALUE. After ten full years’ premiums shall have been paid, upon written application made by the Insured within four weeks after 
default in payment of any subsequent premium, accompanied by the surrender of this Policy and all receipt books, the Company will pay the cash surrender value 
stated in the table below, provided that payment of the same may be deferred for a period not exceeding three months from date of application therefor: 

TABLE or CASH 3URRENDEK VALUES ON THE BASIS Or WEEKLY PREMIUMS OP mi CENTS 
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NOTE: Plaaao rud your Policy and If 
not correct, satisfactory, or in accordance 
with your application, return it at one* ss the 
acceptance of it will bo takan aa a guarantee 
to this Company that you have carefully read 
(or had it read), and fully understood Its con¬ 
tents. 

If claim ariaaa under this Policy, claimant 
ahould personally call at the Home Office, or 
at the nearest district office of the Company, 
and there give notice of the claim, and deliver 
the Policy and receipt hook. 























I 


I 

EUREKA-MARYLAND ASSUR. CORP. VS. ETHEL GRAY. 17 


22 


Memorandum 


March 7,1940 

M 126, P 173 Bill of Exceptions signed and ordered a$ of 
Judge Scott record. 

December 22nd, 1939 

7 i 

M 126, P 36 Court orders supersedeas bond.! 

Judge Scott Posted in sum of $400.00 

23 In the Municipal Court of the District of Columbia 

Filed Dec. 22, 1939 j 

No. “B” 373509 j 

Ethel Gray, 2327-A X Street, Northwest, Washington, 

D. C., Plaintiff , 
vs. 

Eureka-Maryland Assurance Corporation, a corporation, 
Bond Building, Washington, D. C-, Defendant . 

Designation of Record 

Comes now Eureka-Maryland Assurance Corporation'^ a 
corporation, defendant in the above entitled cause, by iits 
attorneys of record and designates the parts of the record 
which it desires to have included in the transcript, namely; 

1. Particulars of Demand. 

2. Memorandum of trial of the cause to jury and cli- 
rected verdict in favor of plaintiff in the sum of $252 with 
interest from June 16, 1938, to which defendant noted jan 
exception and renewed all exceptions taken at the trial jof 
this cause. 

3. Motion for a new trial, stating the grounds therefor. 

4. Memorandum of motion for new trial overruled aiid 
exception noted. 

5. Memorandum of judgment on verdict entered for 
plaintiff in the sum of $252 with interest from June 16, 
1938, and costs. 

6. Memorandum of petition for writ of error granted 
per notice of Court of Appeals received and filed. 

7. Writ of error. 

8. Assignment of errors filed herein. 

9. Memorandum of order signing and making Bill pf 
Exceptions filed herein part of record. 


i 

i 
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10. Memorandum of filing and approval of supersedeas 
bond. 

24 11. This Designation. 

Dated this 21st day of December, 1939. 

GARDINER, EARNEST & GARDINER, 

By JAMES M. EARNEST 
Woodward Building, 

Washington, D. C. 

Attorneys for Defendant. 

Service of a copy of this Designation acknowledged this 
21st day of December, 1939. 

(Signed) RICHARD R. ATKINSON 
(Signed) THURMAN L. DODSON 
615 F Street, N. W., 
Washington, D. C., 
Attorneys for Plaintiff. 

25 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 


I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 24, both inclusive to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, at Law, No. 373509, wherein Ethel Gray is plain¬ 
tiff, and the Eureka-Maryland Assurance Corporation, a 
corporation, is defendant, as the same that remains upon 
the files and of record in said Court. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 26th day of March, 1940. 

BLANCHE NEFF 

(Seal) Clerk 

Endorsed on Cover: No. 7643. Eureka-Maryland As¬ 
surance Corporation &c., Plaintiff in Error, vs. Ethel Gray. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Mar 26 1940 Joseph W. Stewart, Clerk. 
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IX THE 

©ntteb States Court ct Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7643. 


Eureka-Maryland Assurance Oorioratiox. a ('or- j 
poration, Plaintiff in Error. 



Ethel Gray, Defendant in Error. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR PLAINTIFF IN ERROR. 


JURISDICTIONAL STATEMENT. 


This is an action on a contract brought in the Mimic- j 
ipal Court of the District of Columbia on September i 
16, 1938. (R. 1) It is predicated upon an industrial j 
policy of life insurance issued by plaintiff in error, j 
hereinafter referred to as Appellant, on the life of one ! 
Dorothy I very. Defendant in error, hereinafter re- j 



ferred to as Appellee, is the designated beneficiary in 
said policy and seeks to recover the face amount there¬ 
of in the sum of Two Hundred Fiftv-Two Dollars 

•> 

($252). Jurisdiction below is based upon the Act of 
March 3, 1901, 31 Stat. 1191, c. 854, sec. 9, as amended 
by the Act of Feb. 17, 1909, 35 Stat. (523, c. 134, and 
the Act of March 3, 1921, 41 Stat. 1310, c. 125, sec. 1; 
1929 D. C. Code, Title 18, c. 5, sec. 193. 

On August 10, 1939', a final judgment was rendered 
in the Municipal Court in favor of Appellee. (R. 3) 
Appellant filed a Petition for a Writ of Error to the 
Municipal Court which was granted by this Court on 
December 14, 1939. (R. 3) Jurisdiction in this Court 
is conferred by Act of March 3, 1921, 41 Stat. 1312, c. 
125, sec. 12; 1929 D. C. Code, Title 18, c. 2, sec. 29. 

STATEMENT OF CASE. 

On April 11, 1938, Appellant issued to Appellee 
policy of life insurance Xo. 1483880 which had been 
personally applied for by her. (R. 7, 8) The policy 
was issued on the life of one Dorothy iverv and is in 
the face amount of Two Hundred Fifty-Two Dollars 
($252). Appellee was the Insured’s aunt, lived with 
her, and contributed to her support. (R. 7) Appellee 
had herself designated as life beneficiary under said 
policy, and personally paid all weekly premiums in the 
amount of Fifteen Cents becoming due and payable on 
said policy to and including the date of death of the In¬ 
sured. (R. 7) The Insured died on June Hi, 1938, at 
Gallinger Municipal Hospital in the District of Colum¬ 
bia. Appellee thereafter filled out the Proofs of Death 
submitted by Appellant and filed the same with Ap¬ 
pellant. Appellee then made demand for the face 
amount of the policy and payment thereof was re¬ 
fused. (R. 7) 



o 
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The Proofs of Death consist of Claimant’s Certifi- | 
cate executed by Appellee and Statement of Attend- ! 
ing Phvsician executed bv Dr. Edgar A. Bocock of 
Gallinger Municipal Hospital. (R. 7) 

They show that Appellee is the aunt of the Insured; 
and that Appellee paid all premiums becoming due and 
payable on said policy. They further show that the ' 
Insured was admitted to Gallinger Municipal Hospital j 
on June 6, 1938, and remained there until her death j 
on June 1G, 1938; that the primary cause of the In-1 
sured’s death was rheumatic heart disease with con- j 
gestive failure; and that the contributory cause of the j 
Insured’s death was bronchiectasis, bilateral, the dura- j 
tion of which was undetermined. (R. 7) 

The policy which is in evidence (R. 13-15) provides j 
in part as follows: 

“FORFEITURE OF POLICY. No obligation \ 
is assumed by the Company prior to the date 
hereof, nor if within two years preceding such j 
date the Insured has been a patient at, or an in- j 
mate of, any institution for the treatment of physi- j 
cal or mental disease, or has undergone any surg¬ 
ical operation, or has been attended t>y a physician, ■ 
unless it shall be shown by the Insured or any 
claimant that no such institutional, surgical, or j 
medical treatment or attention was for a serious \ 
disease, injury, or physical or mental condition; ', 
then, in anv such case, this Policy shall, subject 
to the clause entitled 1X COX TESTA BILI TV j bej 
voidable by the Company, unless reference to suchj 
institutional, surgical, or medical treatment or at-; 
tention, or such prior rejection, is endorsed on this ! 
Policy by the Company. If this Policy does not! 
take effect, or is voided by the Company, the Com-j 
panv will return the premiums paid. * * * 

“GENERAL CONDITIONS. This Policy con- \ 
tains the entire agreement between the Company \ 


| 

| 
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and tho Insured, and tin* holder and owner hereof; 

* * *" (R. 14) (Italics supplied) 

In the trial Appellant's primary defense was inter¬ 
posed under the above “forfeiture provision.’’ It 
called Dr. I. B. Horn who testified that he is a licensed, 
practicing physician in the Distrct of Columbia; that 
he has practiced his profession for twelve years; and 
that he knew the said Insured, Dorothy I very, in her 
lifetime. He was then asked if he had had occasion to 
attend or treat the Insured in a professional capacity. 
Counsel for Appellee objected on the ground that such 
testimony was privileged and was therefore inadmis¬ 
sible under Title 1), e. 1, Sec. *20 of the Code of the 
District of Columbia. Counsel for Appellant an¬ 
nounced that liis only purpose was to show that this 
physician had attended or treated the said Insured in 
a professional capacity durinir the two year period 
immediately preceding the issuance of the policy in 
question together with the date or dates of such at¬ 
tendance or treatment. The Court overruled the ob¬ 
jection. (R. S) The witness then testified that he first 
attended or treated the said Insured in a professional 
capacity around December 2o, 19,‘>7; and that he 
treated her every week thereafter until she was ad¬ 
mitted to (Jallin^er Municipal Hospital on or about 
June 6, 193S. (R. 8) Appellant then called Dr. Lawr¬ 
ence AV. Conneen who testified that he is attached to 
Gallinger Municipal Hospital; and that he had ap¬ 
peared in response to a subpoena duces tecum issued 
against that hospital requiring it to produce all of its 
records showing the admission date, history, diagnosis 
and treatment of said Insured. (R. 9) 

The witness further testified that he had produced 
such hospital records which also included an autopsy 
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report on said Insured. Counsel for Appellant offered 
the entire hospital records, including the said autopsy 
report, in evidence. Counsel for Appellee objected to 
their admissibility on the ground that such testimony 
was privileged and therefore inadmissible under Title 
9, c. 1, sec. 20 of the Code of the District of Columbia; 
that Title o, c. 7, sec. 181(b) and 183 of the Code of the 
District of Columbia were applicable; and hence no 
defense could be interposed to a suit on the policy in 
question as no application was attached thereto. The 
Court sustained the objection and counsel for Appel¬ 
lant duly noted and was allowed an exception. (R. 9) 
The witness then further testified that the hospital 
records of said Insured were made in the regular 
course of business and in pursuance to statutory re¬ 
quirements; that said records show the date of admis¬ 
sion of said Insured to the hospital; fhat the admission 
notes made at the time of the Insured’s admission to 
the hospital were taken and recorded by him and by 
another person, both of whom were merely interns at 
the time; that neither witness nor said other person 
had been licensed to practice medicine in the District of 
Columbia at the time of the taking and recording of said 
admission notes relating to said Insured; and that said 
autopsy and report on said Insured were made by a 
physician attached to the hospital who had not attended 
said Insured during her lifetime. (R. 9) 

Counsel for Appellant thereupon offered in evi¬ 
dence such portion only of said hospital records as 
were made by interns in said hospital and the said 
autopsy report on said Insured (li. 9) and proffered 
to prove thereby (a) that the said Insured was ad¬ 
mitted to the hospital on June (J, 1938 and remained 
a patient in the hospital until her death on June 1G, 
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1938; (b) that at the time of her admittance to- the 
hospital she stated that her complaint dated back to 
March, 1938; (c) that she had experienced shortness 
of breath and tired easily beginning about Christmas, 
1937; (d) that she had ceased working around .Janu¬ 
ary 1, 1938, when she consulted her family physician 
who had treated her regularly since that time: (e) that 
she had been in bed intermittently since January, 1938: 
(f) that her family physician was treating her for 
heart trouble; (g) that she also had syphilis seven 
years ago and was treated for it at that time; (h) 
that she had been treated in the District of Columbia 
Venereal Clinic; (i) and that she had attended the 
Clinic of Episcopal Eye, Ear & Throat Hospital, where 
she was treated for rheumatic heart disease and pul¬ 
monary tuberculosis. (R. 9, 10) 

Counsel for Appellant also proffered to prove by 
said records that said Insured teas not in sound health 
at the time that the aforesaid policy of insurance was 
issued and either knew or had reason to know the facts 
upon which Appellaut's defense is hast'd. (R. 10) Ap¬ 
pellee objected to the admissibility of the evidence on 
the grounds (1) that it was hearsay, (2) was privileged 
under Title 9, sec. 20 of the Code of the District of 
Columbia, and (3) was further inadmissible in any 
event since no application was attached to the policy 
in question, and under Title f>, sec. 181(b) and 183 
of the Code of the District of Columbia no defense 
could be interposed by Appellant. The Court sus¬ 
tained the objection and counsel for Appellant duly 
noted and was allowed an exception. (R. 10) Counsel 
for Appellee then moved the Court to strike the testi- 
moiiv of wtiness Horn from the record. After argu¬ 
ment by counsel, the Court granted the motion to strike 
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such testimony to which counsel for Appellant duly j 
noted and was allowed an exception. (R. 10) 

The Court then, on motion of counsel for Appellee, j 
directed the jury to return a verdict in favor of the j 
Appellee, and the jury in pursuance to the Court’s di-1 
rection returned a verdict in favor of the Appellee for j 
the face amount of said policy. Counsel for Appellant I 
duly noted and was allowed an exception. (R. 10) 

On January 6, 1930, counsel for Appellant filed a j 
motion to vacate and set aside the findings herein and | 
to grant a new trial. (R. 2) During the argument of I 
said motion counsel for Appellant argued all of the j 
points specifically mentioned in said motion (R. 2); and j 
in connection therewith urged that the uncontradicted j 
evidence in the case showed an utter lack of insurable | 
interest of the Appellee which vitiated the policy in j 
and of itself. (R. 10) After oral argument on said j 
motion the Court took the same under advisement and 
exhaustive briefs were prepared by counsel represent- ' 
ing the respective parties. In their brief filed with \ 
the Court counsel for Appellant discussed at length the 
lack of insurable interest of the Appellee. (R. 11) On 
August 10, 1939, the Court overruled said motion and j 
accordingly entered judgment on the findings as afore- i 
said to which counsel for Appellant duly noted and j 
was allowed an exception. (R. 11) 

STATUTES INVOLVED. 

Title 9, c. 1, sec. 20, Code of Laws of the District of j 
Columbia reads in part as follows: 

; 

“Testimony of physicians .—In the courts of the i 
District of Columbia no physician or surgeon shall j 
be permitted, without the consent of the person ; 
affiliated, or of his legal representative, to disclose j 
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any information, confidential in its nature, which 
lie shall have acquired in attending a patient in a 
professional capacity and which was necessary to 
enable him to act in that capacity, whether such 
information shall have been obtained from the pa¬ 
tient or from his family or from the person or per¬ 
sons in charge of him * * *” 

Title 5, c*. 7, sec. 181(a), (lode of Laws of the District 
of Columbia reads as follows: 

“Industrial life insurance; conditions of poli¬ 
cies .—Policies of industrial weekly payment life 
insurance hereafter issued or delivered in the Dis¬ 
trict of Columbia shall be subject to the following 
conditions, in addition to any others prescribed by 
law and not inconsistent with the provisions of this 
chapter. (June 4, 1934, 4S Stat. S34, c. 373, sec. 
1 .)” 

Title o, c. 7, sec. 181 (b), Code of Laws of the District 
of Columbia reads as follows: 

“Same; pood faith of insured .—If payment of 
such a policy shall be refused because of unsound 
health at or prior to the date of the policy, the 
good faith of both applicant and insured shall con¬ 
stitute a material element in determining the va¬ 
lidity of the policy; and it shall not be held invalid 
because of unsound health unless the insurer shall 
prove that, at or before the date of issue of the 
policy, the insured or applicant had knowledge of, 
or reason to know, the facts on which the defense 
is based, or shall prove that the insurance was 
procured by the insured or applicant in bad faith 
or with intent to defraud the company, any pro¬ 
vision, agreement, condition, warranty, or clause 
contained in said policy, or endorsed thereon, or 
added or attached thereto, to the contrary not¬ 
withstanding. Proof by the insurer of fraud, in- 
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tent to deceive, unsound health, had faith, breach! 
of warranty or condition precedent, or other mat-j 
ter of defense, shall be subject to the provisions! 
of section 183 of this title. (June 4, 11)34, 48 Stat.l 
834, c. 373, sec. 2.)” 

i 

Title 5, e. 7, sec. 181(c), Code of Laws of the District! 
of Columbia reads as follows: 

“Same; incontestability .—Every such policy! 
shall be incontestable upon any ground relating 1 toj 
health after two years from its date of issue (not-! 
withstanding a longer period may be named there-; 
in), provided the insured shall be alive at the ondj 
of said period. If the policy by its terms shall bej 
incontestable after a shorter period than herein! 
provided the terms of the policy with regard to; 
such period of limitation shall govern. (June 4,1 
1934, 48 Stat. 834, e. 373, sec. 3.)” 

Title 5, c. 7, sec. 183, Code of Laws of the District of 1 
Columbia reads as follows: 


“Copy of application to be deli re red iritb policy. 
—Each life insurance company, benefit order and 
association doing a life insurance business in the 
District of Columbia shall deliver with each policy 
issued by it a copy of the application made by the 
insured so that the whole contract may appear in 
said application and policy, in default of which no 
defense shall be allowed to such policy on account 
of anything contained in, or omitted from, such 
application. (Mar. 3, 1901, 31 Stat. 1294, e. 854, 
sec. 657; June 30, 1902, 32 Stat. 534, c. 1329.)” 

The Act of June 20,1936, c. 640, sec. 1, 49 Stat. 1561; 

Sec. 695, Title 28, U. S. C. reads as follows: 

“That in any court of the United States and in 
any court established bv Act of Congress, any 
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writing or record, whether in the form of an entry 
in a book or otherwise, made as a memorandum 
or record of any act, transaction, occurrence, or 
event, shall be admissible as evidence of said act, 
transaction, occurrence, or event, if it shall ap¬ 
pear that it was made in the regular course of 
any business, and that it was the regular course 
of such business to make such memorandum or 
record at the time of such act, transaction, occur¬ 
rence, or event or within a reasonable time there¬ 
after. All other circumstances of the making of 
such writing or record, including lack of personal 
knowledge bv the entrant or maker, mav be shown 
to affect its weight, but they shall not affect its ad¬ 
missibility. The term ‘business’ shall include 
business, profession, occupation, and calling of 
every kind.” 

Title 20, e. 2, sec. 122, Code of Laws of the District 
of Columbia reads as follows: 

‘‘122. License required; terms of license to be 
observed .—No person shall practice the healing 
art in the District of Columbia who is not (a) li¬ 
censed so to do, or (b) if exempted from licensure 
under sections 153 and 155 of this title, then duly 
registered. 

“No person shall practice the healing art in the 
District of Columbia otherwise than in accordance 
with the terms of his license or of his registration, 
as the case may be. (Feb. 27, 1929, 45 Stat. 1327, 
c. 352, secs. 2 and 3.) ” 

ASSIGNMENT OF ERRORS. 

1. The Court erred in striking the testimony of de¬ 
fendant’s witness Horn. 

2. The Court erred in refusing to admit in evidence 
the hospital records of Gallinger Municipal Hospital 
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relating to the said Insured, including the autopsy re- j 
port on said Insured. 

3. The Court erred in refusing to admit in evidence ! 
those portions of the hospital records of Gallinger Mu- j 
nicipal Hospital relating to said Insured which were j 
made by other than licensed physicians and surgeons. 

4. The Court erred in refusing to hold that defen¬ 
dant had established a good and valid defense under 
the “Forfeiture” provision of the Policy of Insurance! 
involved in this cause. 

5. The Court erred in refusing to hold that defen-! 
dant’s liability under the Policy of Insurance involved! 
in this cause was limited to a return of all premiums 1 
paid thereon, aggregating $1.20. 

G. The Court erred in holding that Title 5, Sections 
181 (b) and 183 of the Code of the District of Colum¬ 
bia were applicable and controlling in this cause. 

7. The Court erred in holding that since no applica-1 
tion was attached to said Policy of Insurance that no; 
defense could be interposed thereto by defendant. 

8. The Court erred in not directing a verdict for the j 
defendant. 

! 

9. The Court erred in directing a verdict for the j 

plaintiff. j 

10. The Court erred in overruling the motion of de-1 
fondant to vacate and set aside the verdict herein and j 
to grant a new trial. 

11. The Court erred in entering judgment for plain-! 
tiff. 

12. The Court erred in other respects apparent of j 
record. (R. 5) 
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SUMMARY OF ARGUMENT. 

I. 

Appellant Can Maintain Defense 3ased Solely On Pro¬ 
vision Of Policy Although Copy Of Application 
Is Not Attached. 

The primary defense interposed by Appellant is 
based solely on the “forfeiture provision” of the pol¬ 
icy. It is immaterial whether there was an applica¬ 
tion or not particularly in view of the fact that the 
policy provides that it constitutes the entire agreement 
between the parties. Title 5, c. 7, sec. 183 of the Code 
does not preclude a defense based solely on a provi¬ 
sion of the policy itself and without regard to the ap¬ 
plication. The effect of the Court’s ruling is to make 
every policy incontestable from its date of issue un¬ 
less a copy of the applicaiion is attached. This is 
contrary to both the provisions of the policy itself and 
to Title 5, c. 7, sec. 181(c) of the Code. Such ruling 
makes the policy void as opposed to public policy 
since no defense, not even fraud could be interposed. 
In its ruling the Court obviously committed error. 

II. 

Forfeiture Provision Of Policy Is Valid And Con¬ 
trolling. 

The “forfeiture provision” c.f the policy does not 
contravene any statutory inhibition nor is it opposed 
to public policy. The Appellee is therefore bound by 
the terms of the contract. Although the policy is 
valid from the time issued, proof by the Insurer of a 
violation of the “forfeiture provision” makes the policy 
voidable by the Insurer, upon return of all premiums 
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paid, unless the policy contains an endorsement of prior 
medical attention or treatment. The instant policy 
does not contain such endorsement. Under Title 9] 
c. 1, sec. 20 of the Code the testimony of the witness 
Horn showing' his employment by the Insurer and th^ 
number of times he attended her was permissible in 
order to establish a violation or breach of the “for-! 
feiture provision.” In striking such testimony froni 
the record the Court committed error. 


Appellant’s Defense Not Based On Unsound Health 

Of Insured. 

Inasmuch as Appellant’s defense is not based on the 
unsound health of the insured at, or prior to the issu-; 
ance of the policy, Title 5, c. 7, sec. 181(b) of the Codei 
is not applicable. Neither can it be said that the 
“forfeiture provision” of the policy is a “sound health 
clause.” A “sound health clause” amounts to a condi-! 
tion precedent to the liability of the Insurer on the; 
policy. Under the “forfeiture provision,” the policy; 
is valid when issued, but the “forfeiture provision”! 
amounts to a condition subsequent, establishment of 
which makes the policy voidable by the company.! 
There is no conflict between the “forfeiture provision” 
and this section of the Code with respect to the bur-; 
den of proof. 

The Insurer has the burden of proof under the “for-; 
feiture provision” to establish its defense. Appellant 
established a prima facie case by the testimony of 
the witness Horn showing that the Insured had been 
attended by a physician within the two year period 
immediately preceding the issuance of the policy.; 
Since Appellant offered no testimony as to the nature 
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of the ailment for which the Insured was treated, it 
necessarily fellows that Appellant was entitled to a 
directed verdict. Instead, the lower Court directed 
a verdict for Appellee and thus committed error. 


IV. 


Proffered Testimony vVouid Clearly Establish Valid 

Uefense. 


Even if it be found that Title 5, c. 2, sec. 181(b) of 
the Code is applicable to tins- case, namely, that Ap¬ 
pellant’s defense is based upon the unscund health of 
the Insured, nevertheless, it should have been permit¬ 
ted to have maintained its defense. This section merely 
provides that proof by the Insurer of fraud, intent to 
deceive, bad faith and unsound health shall be sub¬ 
ject to the provision of Title b, c. 7, sec. 183 of the 
Code. 


As has already been shewn, i: a defense is based 
solely on a provision of the policy itself and without 
regard to an application, it is permissible. Then too, 
the testimony of the witness „crn which was clearly 
admissible under Title 3, c. i, sec. 20 of the Code, when 


taken in conjunction with the proffered testimony 
would have fully met all of the requirements of Title 
5, c. 7, sec. 131(b) of the Code. 

The proffered testimony shows it is without dispute 
that the Insured had “knowledge of, or reason to 
know” that she was suffering from heart disease when 
the policy was issued. This disease resulted in her 
death. It also shows that the policy was procured in 
bad faith and with intent to decei.e the Insurer since 
the Insured knew she had heart disease when the pol¬ 
icy was issued; and had been receiving treatments 
therefor for a long period of time. 



I 

! 

I 

i 


The records of Gallinger Hospital made by interns 
were properly admissible under Title 9, c. 1, sec. 20,; 
of the code, which only prohibits testimony of lh 
censed physicians. They are competent evidence under! 
Sec. 695, Title £5, U. 5. C., being records kept in the 
ordinary course cf business; and likewise were kept iri 
pursuance to statutory requirements. 

The autopsy report of Insured contained in said; 
records is not privileged under Title 9, c. 1 , sec. 20 of] 
the Code since the physician making the same never! 
knew the Insured in her lifetime; and consequently no; 
confidential relation existed between him and the In-] 
sured. As to their competency, they were clearly ad-j 
missible under Sec. 695, Title 23, U. S. C. In exclud-j 
ing the proffered testimony, the Court therefore com-] 
mitted error. 

i 

I 

V. i 

i 

No Insurable Interest in Appellee —Policy Void. 

The undisputed evidence clearly discloses that Ap-j 
pellee was the aunt of the Insured; that she lived with; 
her and contributed to her support. Appellee applied] 
for and obtained the policy of insurance, had herself 
designated as beneficiary, and paid all premiums be¬ 
coming due and payable thereon. In order to support; 
an insurable interest one must be justified in the ex-] 
pectation of advantage, or benefit from the continu-j 
ance of the life of the Insured so that the position of! 
the party issuing the insurance is to secure that ad-; 
vantage and not merely to place a wager upon the dur- i 
ation of human relationship. Here the Appellee had 
no expectation of advantage or benefit from the con-; 
tinuance of the life of the Insured. Hence, the policy j 
is a wagering contract and is void. 

i 

! 


i 

l 
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ARGUMENT. 

Appellant Can Maintain Defense Based Solely on Pro¬ 
vision Of Policy Although Copy Of Application 
Is Not Attached. 

The primary defense interposed l>v Appellant is 
based solely on one of the provisions of the policy and 
has no relation to the application. The record is en¬ 
tirely silent as to whether or not there was an applica¬ 
tion. The lower court apparently assumed that life 
insurance policies are issued on written applications; 
and that in this case one had been made by the Insured. 
This assumption was unwarranted. However, even if 
it be assumed that there was a written application the 
Court nevertheless committed error in holding that no 
defense could be interposed to the policy. Title 5, c. 
7, sec*. 183, Code of the District of Columbia, formerly 
sec. 657, does not require written applications to be 
made, or declare that where one is made but not de¬ 
livered with the policy there should be no defense 
based on the provisions of the policy itself. 

Moreover, the policy definitely declares that it con¬ 
stitutes the entire agreement between the parties; and 
notwithstanding its failure to deliver a copy of the ap¬ 
plication, if any, Appellant was entitled to interpose 
such defense as would have been open to it if no ap¬ 
plication had been made. This point was definitely de¬ 
cided in Washington Fidelity Xational Insurance Co. 
v. Burton. 287 U. S. 67; 77 L. ed. 102, in which 

the Supreme Court reversed the decision of this Court 
in Washington Fidelity Xational Insurance Co. v. Bur¬ 
ton, 61 App. I). C.; 56 F. (2d) 300. 

In that case the policy likewise provided that it con¬ 
stituted the entire agreement between the parties. The 




defense sought to he interposed was based solely op 
one of the provisions of the policy without refereneij 
to any application. The policy provided that if the 
Insured was not in sound health on the date that it! 

i 

was issued the company could declare the policy void! 
The Court held that the company was not precluded 
from interposing a defense under a provision of the} 
policy itself even though the company had failed td 
attach a copy of the application to the policy. The! 
Court’s construction of the above provision of thej 
(’ode with respect to attaching a copy of the applica-j 
tion to a policy established a rule which is controlling} 
in this case. In its opinion the Court, among other! 
things, said as follows: 


“The sole question is whether sec. (i.jT (Tiliej 
5, c. 7, sec. 185, 1929 1). C. Code) was rightly con-j 
strued. 

“The C’ourt of appeals assutnrd as a matter of! 
common knowledge that life insurance policies are! 
issued on written applications and ihai in 1his rasa | 
our had hart) made hi) tin' insured. Without de-j 
ciding whether that assumption is warranted, we| 
shall consider the case as if it were shown that the! 
assured applied in writing for the insurance inj 
question. In the absence of a statute forbiddingj 
it, contracts of insurance may be made orally. Re-; 
lief F. Ins. Co. v. Shaw, 94 U. S. 574,24 L. ed. 291. j 
There is no such prohibition in the District of Co-j 
lumbia. In sec. 057 the word *p°m*y’ and the | 
phrase ‘a copy of the application" plainly indicate! 
that writings are meant (First Baptist Church v.! 
Brooklyn F. Ins. Co., 19 X. Y. 505, 508), and that j 
the statute does not extend to oral applications, j 
The construction generally put upon enactments} 
like the one before us indicates that the /triad/tal\ 
if not the onlt) purpose is that, if there hr an appli- j 
ration, a copy of it shall hr attadn d to or otherwise j 
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delivered with the policy so that the documents 
showing the entire agreement shall he made avail¬ 
able to the insured. That serves to guard the in¬ 
sured against misunderstanding as to his contract, 
and. in ease of controversy with the company , to 
protect him against surprise, inconvenience and 
danger of injustice liable to arise where the ptdiey 
does not contain the entire agreement and refers 
for parts of it to applications or other papers. 
That purpose is reflected clearly by the clause 
that, in default of the required delivery of a copy 
of the application, no defense shall be allowed to 
such policy on account of anything ‘contained in. 
or omitted from, such application.’ And the bar¬ 
ring of such defenses is the only consequence de¬ 
clared to result. 

“Here the policy definitely declares that it con¬ 
stitutes the entire agreement between the parties. 
The defense interposed is based solely on one of 
its provisions and has no relation to the applica¬ 
tion. The section does not require written appli¬ 
cations to be made or declare that, where one is 
made but not delivered with the policy, there shall 
be no defense based on the. provisions of the policy 
itself. And no reason is suggested in support of 
a construction of the section that would prevent 
defense based on a provision of the policy even 
though a similar or the same provision were con¬ 
tained in an application. As this policy expressed 
the entire agreement defendant, notwithstanding 
its failure to deliver a copy of the application, was 
entitled to interpose such defenses as would hare 
been open to it if no application had- been made. 
MacKinnon v. Mutual F. Ins. Co., 89 Iowa, 170, 
173, 56 X. AY. 423; Imperial F. Ins. Co. v. Dunham, 
117 Pa. 460, 473, 2 Am. St. Pep. 686, 12 Atl. 668. 
7/ follows that see. (>~>7 furnishes no support for 
the refusal of the trial court to permit defendant 
to show that the insured teas not in sound health 
when the policy icas issued.” (Italics ours.) 


It is readily apparent, therefore, that the lower Couft 
erred in holding that no defense could be interposed by 
Appellant; and that Appellant should have been per¬ 
mitted to establish a violation of the “forfeiture provi¬ 
sion” of the policy itself. In addition, the effect of 
the ruling of the lower Court is to make every polkjy 
incontestable from its date of issue unless an applica¬ 
tion be attached. This is contrary to both the provi¬ 
sions of the policy and Title c. 7, Sec. 181(c) of the 
Code. The policy itself provides that it shall be incon¬ 
testable after it shall have been in force, during ttjc 
lifetime of the Insured for a period of two years froijn 
its date of issue. (R. 14.) Title 5, c. 7, sec. 181(c) of 
the Code provides that every policy shall be incontest¬ 
able upon any ground relating to health after two years 
from its date of issue. Then too, the Court’s rulinjg 
would even prevent a defense based upon fraud which 
would make the policy void as against public policy. 
In Massachusetts Life Association v. Robinson , 104 (1 a. 
25G, 271, the Court said: 


“If, however, tin* policy stipulated that it should 
bo incontestable from its date, and the Insurer 
should not be allowed anv defenses, whether oriel- 
natiug in fraud or otherwise; or if it were eleajr 
from the terms of the contract that it was thje 
intention of the parties that fraud should not be 
a defense then such a contract would be void a|s 
against public policy.” 

| 

It is elementary that Courts only have the power tjo 
enforce the contract which the parties themselves have 
made. Here, however, the Court’s ruling in effect ijs 
to make a new contract between the parties which iis 
not only at complete variance with the terms that thy 
parties intended and expressly agreed to but also ijs 



in conflict with the above provision of our Code. Tt 
also renders the policy void as opposed to public 
policy. Such ruling should not be permitted to stand. 

Forfeiture Provision Is Valid and Controlling. 

The “sound health provision” clause construed bv 
this Court in Ilealy v. Metropolitan Life Insurance 
Co.. 37 App. I). C. 240, and in other cases decided by 
this Court has been replaced by a new clause in most 
industrial policies of insurance in this jurisdiction. 
This resulted from two things, namely, the passage of 
the Act of June 4, 1934, 48 Stat. 834, c. 373, sec. 2; 
Title 5, c. 7, sec. 181(b) of the Code; and the desire* of 
the Superintendent of Insurance of the District of 
Columbia, insofar as possible, to standardize the type 
of industrial policies which would be approved by him 
in this jurisdiction. 

The above Act of Congress provides, among other 
things, that if the payment of a policy shall be refused 
because of the unsound health of the Insured, the good 
faith of both applicant and the Insured shall constitute 
a material element ; and that the policy shall not be 
held invalid because of unsound health unless the In¬ 
surer shall prove that, at or before the issuance of the 
policy, the Insured or applicant had knowledge of, or 
reason to know, the facts on which the defense is based. 

Following the passage of this Act, the Superin¬ 
tendent of Insurance issued a form letter to the va¬ 
rious companies transacting business in the District 
of Columbia, including Appellant, wherein the com¬ 
panies were advised that the Superintendent of In¬ 
surance had undertaken to formulate certain funda¬ 
mental standards which should be observed by the 
companies and which would be a guide to the Superin- 
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tendent ol’ Insurance in determining whether or not 
specific policy forms would be approved. 

These standards as set forth in the Superintendent's 
letter are in part as follows: 

“Section 1. A copy of the application may be 
attached to and form a part of the whole contract! 
In which case a clause should be included that 
statements are deemed representations and noj 
warranties in the absence of fraud. 

i 

or 

“Section 2. The policy may be the whole con} 
tract, but if “sound health” is warranted, a pro¬ 
vision should be included that proof shall be made 
of bad faith and intent to defraud, or a reasonable 
abbreviation of the “good faith” clause, (Title ~)\ 
c. 7, sec. 181(b)). 

or 

“Section 3. The policy as the whole contract} 
not including copy of application or warranty of 
“sound health” may include: ‘When Policy /•>} 
Voidable. If (1) within two years prior to tin} 
date of issue of this policy the insured has been d 
patient at, or an inmate of, any institution for the 
treatment of physical or mental disease, or liasj 
undergone any surgical operation, or has been at¬ 
tended by a physician, unless it shall be shown by 
the insured or anv claimant that no such institui 
tional, surgical or medical treatment or attentioij 
was for a serious disease, injury, or physical oif 
mental condition; or if (2) prior to such date of! 
issue the insured has been rejected for life in] 
suranee by this or any other insurer; then, in any 
such case, this policy shall, subject to the clausij 
entitled Incontestability, be voidable by tin* com} 
pany, unless reference to such institutional, surf 
gical, or medical treatment or attention, or such 
prior rejection, is endorsed on this policy by the 
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in conflict with the above provision of our Code. It 
also renders the policy void as opposed to public 
policy. Such ruling should not be permitted to stand. 

Forfeiture Provision Is Valid and Controlling. 

The “sound health provision’’ clause construed by 
this Court in Hcaly v. Metropolitan Life Insurance 
Co. % .‘17 App. D. C. 240, and in other cases decided by 
this Court has been replaced by a new clause in most 
industrial policies of insurance in this jurisdiction. 
This resulted from two things, namely, the passage of 
the Act of June 4, 1934, 48 Stat. 834, c. 373, sec. 2; 
Title J, c. 7, sec. 181(b) of the (’ode; and the desire of 
the Superintendent of Insurance of the District of 
Columbia, insofar as possible, to standardize the type 
of industrial policies which would be approved by him 
in this jurisdiction. 

The above Act of Congress provides, among other 
things, that if the payment of a policy shall be refused 
because of the unsound health of the Insured . the good 
faith of both applicant and the Insured shall constitute 
a material element; and that the policy shall not be 
held invalid because of unsound health unless the In¬ 
surer shall prove that, at or before the issuance of the 
policy, the Insured or applicant had knowledge of, or 
reason to know, the facts on which the defense is based. 

Following the passage of this Act, the Superin¬ 
tendent of Insurance issued a form letter to the va¬ 
rious companies transacting business in the District 
of Columbia, including Appellant, wherein the com¬ 
panies were advised that the Superintendent of In¬ 
surance had undertaken to formulate certain funda¬ 
mental standards which should be observed by the 
companies and which would be a guide to the Superin- 
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tcndeiit of Insurance in determining whether or not 
specific policy forms would be approved. 

These standards as set forth in the Superintendent's 
letter arc in part as follows: 

“Section 1. A copy of the application may be 
attached to and form a part of the whole contract!. 
In which case a clause should be included that 
statements are deemed representations and not 
warranties in the absence of fraud. I 


“Section 2. The policy may be the whole coni- 
tract, but if “sound health” is warranted, a prof 
vision should be included that proof shall be made 
of bad faith and intent to defraud, or a reasonable 
abbreviation of the “good faith” clause, (Title 5j, 
c. 7, sec. 181(b)). 

i 

or 

i 

“Section 3. The policy as the whole contracts 
not including copy of application or warranty oj‘ 
“sound health” may include: ‘When Policy i.i 
Voidable. If (1) within two years prior to tin} 
date of issue of this policy the insured has been :j 
patient at, or an inmate of, any institution for the 
treatment of physical or mental disease, or has 
undergone any surgical operation, or has been atf 
tended by a physician, unless it shall be shown by 
the insured or any claimant that no such instiluj- 
tional, surgical or medical treatment or attentioii 
was for a serious disease, injury, or physical oif 
mental condition; or if (2) prior to such date of 
issue the insured has been rejected for life in¬ 
surance bv this or anv other insurer; then, in anv 
such case, this policy shall, subject to the clause 
entitled Incontestabilitv, be voidable bv tin* eomj 
pany, unless reference to such institutional, sin-} 
gical, or medical treatment or attention, or such 
prior rejection, is endorsed on this policy by the! 

i 

j 



company. U' this policy does not take effect, or is 
voided by the company, the company will retun: 
the premiums paid.’ ” 

Thereafter Appellant along with a great numher of 
other industrial companies in the District of (’olmubia 
adopted the third alternative method as suites ted hy 
the Superintendent of Insurance with the result that 
the ‘‘sound healih” provision was eliminated entirely 
from its policies effective January 1, 1937; and the 
forfeiture provision suggested by the Superintendent 
of Insurance in Section 3 above was incorporated in 
all of Appellant’s policies. Today it has more than 
75,000 outstanding policies involving more than 
$3,000,000. Many other companies have adopted the 
same forfeiture provision. This Court is now called 
upon to construe this provision for the first time in 
this jurisdiction. 

It is an elementary principle that parties to an in¬ 
surance contract are free to enter into such engage¬ 
ments as they choose if not in contravention of statu¬ 
tory inhibitions or opposed to public policy. It is 
equally clear that an Insured is under a duty to read 
over a policy of insurance when it is delivered; and 
the acceptance and retention of a policy without ob¬ 
jection amounts to an approval of the insurance as 
therein written. Irrespective of whether the Insured 
actually reads the policy or not, he is bound by the 
terms and provisions of the contract unless, of course, 
any such provision is determined to be invalid. 

Ilarnburfi-lirciueu Ins. Co. v. Laris, 4 App. 
I). (’. (if). 

Mitchell v. Insurance Co., 1(5 App. I). (’. 241, 

Leonard v. Northwestern National Ins. Co.. 53 
App. D. C. 343, 




Imperial Fire Insurance Co. v. Coos Cmmlij-l 
151 U. S. 452, 463; 38 L. ed. 231. 

Lumber Cndencriicrs v. Rife , 237 U. S. 605:1 
59 L. ed. 1140. I 


The policy here provides that it constitutes the entire! 
agreement between the company and the Insured and; 
the holder and owner thereof. Consequently, it must; 
be read as a single document, the meaning of whichj 
must be gathered from all of its associated parts when! 
assembled in a unitary expression of the intention ol'| 
tin* parties. Contracts of insurance, like other mei 
cantih* contracts, are to be construed according to tin 
sense and meaning of the terms which the parties 
have used. If clear and unambiguous, the terms arc 
to be taken and understood in their plain, ordinary 
and popular sense. The language employed in tin 
“forfeiture provision” is clear and unambiguous, giv 
ing to it its ordinary and usual significance, lienee 
there is no occasion for resort to canons of construe-; 
lion. As in any other contract the judicial function! 
is necessarily limited to the effectuation of the plainly; 
expressed intentions of the parties themselves. 

The “forfeiture provision” contained in the policy ; 
has been construed and upheld in other jurisdictions, j 
In Daris. Adm'r. v. The Mel ropolitan Life Insurance 
('om pan/j. Xo. 1708(1, decided on May 29, 1929, by tin* 
Court of Appeals of ()hio, and reported in 2 Life Cases 
166, the Court, in construing the identical provision in ! 
question said in part as follows: ! 


i 

“Medical attendance within two years prior to | 
1 lu* date of issue of the policy having been shown ! 
by the defendant (insurance company) it rested. ! 
In order to recover under the terms of the con- I 







tract it then was incumbent upon the plaintiff 
to show that such medical treatment or attention 
was not for a serious disease. 

“This plaintiff (beneficiary) did not do. In¬ 
stead plaintiff moved for a judgment and the 
trial court, erroneously refusing to consider and 
completely ignoring the terms of the contract, 
granted plaintiff’s motion. 

# * # 

“On consideration whereof the Court certifies 
that in its opinion substantial justice has not been 
done the party complaining, as shown by the rec¬ 
ord of judgment of the Municipal Court is re¬ 
versed for the reason that the burden of showing 
that decedent was not treated for a ‘serious dis¬ 
ease’ rest upon the plaintiff under the terms of the 
insurance contract, and the Court erred in ren¬ 
dering judgment for plaintiff on motion.’’ 

See also: 

Sheets v. Metropolitan Life Insurance ('o., 298 
Ill. App. 631: 19 X. E. (2d) 233, 

Thomas v. Metropolitan Life Insurance Co.. 200 
A. 210 (Superior Ct. of Pa.). 

Under the “forfeiture provision" the burden of 
proof was upon Appellant to show a breach or viola¬ 
tion of the policy in order to avoid it. It offered the 
testimony of the witness Horn who testified that he was 
a licensed, practicing physician in the District of Co¬ 
lumbia, and had practiced his profession for 12 years; 
that in her lifetime he knew the said Insured, Dorothy 
I very; that he first attended or treated said Insured 
in a professional capacity around December 25, 1937, 
and treated her every week thereafter until she was 
admitted to Gallinger Hospital on or about June (>, 
1938. (R. S) The policy itself was issued on April 
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11, 193S, while said Insured was being attended andj 
treated by the witness Horn. (R. 7) 

The testimony of the witness Horn, therefore, con-1 
clusively showed that the Insured had received medi-j 
cal attention or treatment for a disease or in-j 
jury within the two year period immediately preeed-j 
ing the issuance of the policy. Appellant thus estab-j 
lished a prim a facie defense. The testimony of this 
witness was therefore clearly relevant. It was alsoj 
competent since Title 9, c. 1, sec. 20, of the ("ode does; 
not make a physician ineligible as a witness under all; 
circumstances. This Court has held that he is per-! 
mitted to testify as to his employment by the patient; 
and the number of times he attended the patient. 

i 

La bo fish. v. Birman, GO App. D. C. 397; 55 F.j 
(2d) 1022. 

Karakos, ct al v. Equitable Life Assur. Soc.,\ 
GG App. D. C. 380; 88 F. (2d) 762. 

Having shown bv the tostimonv of the witness Horn! 
that the Insured had been attended by a physician j 
within the two year period immediately preceding the j 
issuance of the policy, the burden of further proceed-1 
ing was shifted to Appellee; and it was obligatory upon i 
the Appellee to show that such treatment or atten- j 
tion was not for a serious disease or physical injury, j 
Since the Appellee offered no proof on this point,' 
Appellant was entitled to a directed verdict. Instead, 
the lower Court entirely ignored the plain and unam- j 
biguous language of the “forfeiture provision” of j 
the policy, struck the testimony of the witness Horn I 
and directed a verdict in favor of Appellee. In so j 
doing, the Court committed error. 


Appellant’s Defense Not Based on Unsound Health 

of Insured. 

Appellant’s primary defense interposed to the policy 
in suit is not based upon the unsound health of the 
said Insured at or prior to the issuance of the policy. 
It would seem to necessarily follow, therefore, that 
Title o, e. 7, sec. 1 SI (b) of the (’ode has no hearing 
on the issues here presented. Neither can it be urged 
that the “forfeiture provision’’ is in reality a “sound 
health clause.” The two are entirely separate and 
distinct. The conventional “sound health clause” 
amounts to a condition precedent to the liability of the 
Insurer on the policy. This Court has so held. In 
llcaly v. Metropolitan Life Insurance Company , .’>7 
App. 1). (’. -40, this Court in construing a “sound 
health clause” in a policy said: 

“We are constrained to hold that the above 
provisions in the policy relating to tin* health of 
the Insured at the date of the policy and her prior 
freedom from certain diseases, standing alone, 
a mount ed to conditions precedent , and hence that 
the company could at any time escape liability 
by showing that the Insured was not in good health 
at the date of the policy, or that she had pre¬ 
viously suffered from the proscribed diseases. 
Mont or v. American L. Ins. Co. Ill U. S. 335, 341, 
28 L. ed. 447, 449.” (Italics ours) 

Here, however, the policy is valid from the time is¬ 
sued even though it contains the “forfeiture provi¬ 
sion.” The “forfeiture provision” amounts to a con¬ 
dition subsequent, establishment of which renders the 
policy voidable by the company upon the return of 
all premiums paid unless there is an endorsement on 
the policy waiving the condition. The policy contains 


no such endorsement. (R. 7, 14-16) Appellant also! 
tendered to the Appellee all premiums which had been; 
received by it on account of said policy amounting to; 
$1.20 which tender was refused. (R. 7) In McDermott\ 
v. Metropolitan Life Insurance Company, 8 N. Y. S. | 
(2d) 806, the Court in construing a “forfeiture provi-i 
sion” of a policy of similar import to the one involved' 
very clearly distinguishes between a “sound health 
provision” and the instant “forfeiture provision.” 
The Court said in part as follows: 


“The ‘sound health provision’ clause construed! 
in Flynn v. Metropolitan Ins. Co., 252 Aff. Div. 78,1 
297 N. Y. S. 349 * * * and other cases, has been\ 
replaced by a new clause which we are called upon 
to construe. As the parties intended the policy; 
should be effective when issued the burden still; 
remains, in accordance with the rule referred to j 
in the Flynn Case, upon the insurer to show tliei 
breach of the condition in the clause to avail itself 
of the remedy therein reserved. 

“In our opinion, under the new clause if the in- j 
surer shows attendance by a physician, or other; 
breach of condition, and no reference to the con-1 
dition by endorsement in the policy it establishes; 
prima facie breach of the policy condition. The; 
new agreement then requires the claimant to show; 
that the treatment or attention rendered by the j 
physician was not for a serious disease, injury,; 
physical or mental condition. If the claimant gives ! 
competent evidence in support of this requirement j 
then an issue of fact as to serious disease is pre- j 
sented. As there is no condition precedent ■ 
claimed and a violation which voided the policy, ■ 
but a condition establishment of which would ren-1 
der the policy voidable by the company, the bur- j 
den of proof remains upon the insurer to establish j 
its defense. Here the claimant gave no proof that 
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the ailment for which the insured was treated was 
not a serious disease or condition, and defendant 
was entitled to a direction of verdict on its mo¬ 
tion.” 


So here, Appellant established a prima facie breach 
of the “forfeiture provision” by the testimony of the 
witness Horn. Under the “forfeiture provision” it 
was encumbered upon Appellee to show that the treat¬ 
ment or attention rendered by the witness Horn was 
not for a serious disease, injury, physical or mental 
condition. If the Appellee had given competent evi¬ 
dence in support of this requirement, then an issue of 
fact as to serious disease would have been presented. 
However, Appellee gave no proof that the ailment for 
which the Insured was treated was not a serious dis¬ 
ease or condition. The Court, therefore, had no alter¬ 
native other than to direct a verdict in favor of Appel¬ 
lant. Instead, the Court struck the testimony of the 
witness Horn and directed a verdict in favor of Ap¬ 
pellee. 


Proffered Testimony Would Clearly Establish a Valid 

Defense. 

Even if it be found that Appellant’s defense is based 
upon the unsound health of said Insured at or prior to 
the issuance of the policy and consequently that Title 
5, c. 7, sec. 181(b) of the Code is applicable to the case, 
nevertheless the proffered testimony of Appellant 
clearly would have established a valid defense to the 
policy. This section of the Code provides that if pay¬ 
ment of the policy shall be refused because of unsound 
health at or prior to the date of the policy, the good 
faith of both applicant and Insured shall constitute a 
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material element in determining the validity of thq 
policy; and it shall not be held invalid because of un-j 
sound health unless the insurer shall prove that at, oij 
before the date of issue of the policy, the Insured or 
applicant had knowledge of, or reason to know, the 
facts on which the defense is based, or shall prove that 
the insurance was procured by the Insured or appli-j 
cant in bad faith or with intent to defraud the com-j 
pany; and that proof by the insurer of fraud, intent toj 
deceive, unsound health, bad faith, breach of warranty 
or condition precedent, or other matter of defense^ 
shall be subject to the provisions of sec. 183 of the samq 
title. 

The proffered testimony of Appellant shows: (1)| 
that said Insured was admitted to Gallinger Munici-j 
pal Hospital on June 6, 1938, and remained a patient! 
in the Hospital until her death on June 16, 1938; (2); 
that at the time of her admittance to the Hospital she! 
stated that her complaint dated back to March 1, 1938,; 
and that she had experienced a shortness of breath and! 
tired easily beginning about Christmas 1937; (3) that; 
she had ceased working around January 1, 1938, when; 
she consulted her family physician; (4) that he hadj 
treated her regularly since that time, and that she had 
been in bed intermittently since January, 1938; (5) that! 
her family physician was treating her for heart trouble;! 
(6) that she also had syphilis seven years ago and was! 
treated for it at that time; (7) that she had been treated; 
in the District of Columbia Venereal Clinic; (8) that! 
she had attended the clinic of Episcopal Eye, Ear and; 
Throat Hospital and was treated for rheumatic heart! 
disease and pulmonary tuberculosis while in the lios-j 
pital. (R. 9, 10) 
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Under Title 9, c. 1, sec. 20 of the Code, the autopsy 
report on said Insured was admissible. It was made by 
a physician who did not even know her in her lifetime. 
(R. 9) Hence, it was not privileged. This Court so 
held in Carmody v. Capital Traction Co., 43 App. D. C. 
245, 249, where it said in part: 

“It is clear that the privilege is extended alone 
to the patient, and can only be waived by him or 
his legal representative. It depends wholly upon 
the confidential relation existing between the pa¬ 
tient and his physician. Xo such relation existed 
between Carmody and the two surgeons who per¬ 
formed the autopsy. Neither of the surgeons, so 
far as he knew, had even seen Carmody during his 
lifetime. It is inconceivable that they could dis¬ 
close anything at the trial in the nature of con¬ 
fidential information. The relation between a sur¬ 
geon performing an autopsy and the body of the 
dead person is not the relation of a physician and 
patient.” (Italics ours) 

Although this Court recently held in Kaplan et al. 
v. Manhattan Life Ins. Co., 109 F. (2d) 463, 68 W. L. 
R. 197, that hospital records of diagnosis and treatment 
arc usually held to be covered by statutes which, like 
the above provision of the Code, forbids physicians to 
disclose confidential information, nevertheless it is 
thought that the hospital records in the instant case, 
which were proffered by Appellant were clearly admis¬ 
sible. The proffered records were all made by mere in¬ 
terns as distinguished from licensed physicians or sur¬ 
geons. While it is true that the above provision of the 
Code does not say “licensed” physicians or surgeons 
in express terms, it is evident that this is what Con¬ 
gress had in mind because simultaneously with the 
enactment of this provision of the Code it enacted Title 
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j 
j 
i 

20, c. 2, see. 122, which provides that in order to prac-j 
tice the healing art in the District of Columbia a phvsi-j 
cian or surgeon must have a license; and furthermore! 
that no such person shall practice the healing art ini 
the District of Columbia otherwise than in accordance 
with the terms of his license. 

At the common law there was no privilege as to| 
communications between physician and patient. Thej 
general rule seems to be that the privilege does not! 
extended to an intern in a hospital who has not be of 
legally admitted to practice. The reason for this is| 
that the rule against disclosure applies only to those; 
who are engaged as general practitioners of medicine! 
and surgery and whose business as a whole comes! 
within the definition of “physician” or “surgeon”.' 
Obviously a person cannot be lawfully engaged as aj 
general practitioner of medicine and surgery, unless j 
he has been duly licensed as required by the provision! 
of the law. 

70 C. J., Secs. 588, 592, 790. 

O'Brien v. State , 126 Md. 270. 

O'Brien v. General Accident Fire d; Life As-1 
snranee Corp. t 42 F. (2d) 48. 

Travelers Ins. Co. v. Bergeron, 25 F. (2d) 680.! 

Borosich v. Metropolitan Life Ins. Co., 191 Wis. I 
239. 

Wiel v. Cowls , 45 Hun. (X. V.) 307. 

In the absence of a statute so providing, there is no j 
rule against disclosure by a dentist, druggist, ortho- j 
pedist, or the like. In this connection it is interesting! 
to note that under Title 20, Chapter 2, Section 121, of j 
the Code wherein Congress defines the meaning of j 
“healing art” it is expressly provided that dentistry,! 
optometry, pharmacy, nursing, and the like are ex- j 




eluded. It is manifest, therefore, that the portion of 
the hospital records which were made by the two 
interns are not privileged under Title 9, e. 1, sec. 20 
of the Code. 

Insofar as the competency of the proffered testi¬ 
mony is concerned it is submitted that since thev were 

•> V 

kept in the regular course of business and in pursu¬ 
ance to statutory requirement it was clearly admis¬ 
sible under See. 69."), Title 28, U. S. C. A. This act 
provides that in any court established by Congress 
any writing or record made as a memorandum or 
record of any act, transaction, occurrence or event 
shall be admissible as evidence thereof if it shall appear 
that it was made in the regular course of any business, 
and that it was the regular course of such business 
to make such memorandum or record at the time of 
such act, transaction, occurrence or event, or within 
a reasonable time thereafter. All of these require¬ 
ments exist here. (R. 9) 

Then too, since they were the official records of a 
public hospital and kept in pursuance to statutory 
requirement they come within the exception to the 
hearsay rule. In Evanston v. (imin, 99 U. S. 660, 23 
L. ed. 306, it was held that the records of a meteoro¬ 
logical station, which were made by persons employed 
for the purpose by the United States Signal Service, 
were admissible in evidence as being of a public char¬ 
acter and made in pursuance of public duty. The 
Court said in part as follows: 

“They come, therefore, within the rule which 
admits in evidence ‘official registers of records, 
kept by persons in public office, in which they are 
required either by statute or by the nature of 
their ofjiee, to write down particular transactions 
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occurring in the course of their public duties or j 
under their personal observation.’ Taylor Evi- j 
deuce, Sec. 1429; 1 Greenleaf Evidence, Sec. 483. | 

In Demeter v. United States , 62 App. D. 0. 20S, 66 | 
F. (2d) 188, this Court held that the records of the j 
Veterans Bureau relating to a medical examination of 

i 

an insured were properly admissible in evidence in i 
an action on a war risk policy of insurance. This I 
Court said in part: 

“Assignment of error number eight concerns j 
the competency of certain records of medical ex- ! 
animations of plaintiff from the files of the Vet- j 
erails Bureau, oil the ground that they are hear- | 
say. Their source having been stipulated, we be- j 
lieve them admissible under the authorities as j 
exceptions to the hearsay rule, as government ! 
records kept by government officials in the regular \ 
course of duty.’’ I 

Had the proffered testimony been admitted in evi- 1 
deuce, the Appellant would have conclusively proven: j 
(1) that the said Insured was not in sound health when | 
the policy was actually issued because she was suf- j 
fering from a serious heart disease; (2) that she knew j 
that she was not in sound health but was afflicted with j 
a serious heart disease and had been receiving treat- j 
ments therefor for approximately a four months’ pe- j 
riod prior to the issuance of the policy; and (3) that j 
the policy was procured in bad faith or with intent to ; 
deceive the insurer. Thus all of the requirements of 
the above Act, namely, Title 5, c. 7, sec. 181(b) of the 
Code would have been fully met. 

The undisputed evidence would have clearly estab- j 
lished points Nos. 1 and 2. It would seem to equally I 

i 

i j 
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establish point No. 3. Certainly where an Insured has 
the history of prior medical attention and hospitali¬ 
zation which existed in this case it cannot be said to be 
an insurable risk. This both the Insured and Appellee 
well knew. The Appellee, recognizing: that the health 
of the Insured was such that she perhaps would not 
live very long, took out the policy on her life and 
named herself as beneficiary, with the obvious intent 
of defrauding the Insurer. In Kavakos, et al v. Equit¬ 
able Life Assur. Soc., supra, this Court said in part 
as follows: 

“As we have already pointed out, the undisputed 
evidence is that Kavakos was treated by a phy¬ 
sician almost constantly for a period of two years 
immediately preceding the date of the application. 
This was a fact within his own knowledge and his 
answer to the question was a material inducement 
to the insurance company to issue the policy. And, 
being false, it vitiated the policy ‘without further 
proof of actual conscious design to defraud.’ ’’ 
(Italics Ours) 

While it is our contention that there is no real con¬ 
flict between the “forfeiture provision” of the policy 
and the above section of the Code, nevertheless, if such 
proffered testimony had been received in evidence it 
would clearly have met the objection made by counsel 
for Appellee in the lower Court that there was an 
attempt by Appellant to circumvent the above section 
of the Code with respect to burden of proof. Counsel 
for Appellee urged, and the lower Court fell into the 
error of holding, that whereas this section of the Code 
places the burden of proof on the Insurer, under the 
“forfeiture provision” the burden of proof is placed 
upon the Insured. This is not so. As has already 


35 


! 


been demonstrated, the burden of proof in either case; 
is upon the Insured to establish its defense. 

Then too, the mere reference in sec. 181(b) to sec.| 
183 of the same title relative to attaching a copy of! 
the application merely shows that Congress had in' 
mind the latter section and wanted to make it clear! 
that if an application had been executed, and any do-1 
fense was based on matters contained in the applica-j 
tion that sec. 183 would have to be complied with. In | 
sec. 181(a) of the Code of the same title it is provided; 
that policies of industrial life insurance “shall be! 
subject to” sec. 181(b), in addition to any others prc-| 
scribed by law and not inconsistent with sec. 181(b). j 
Thus giving each statute its full effect, the two statutes j 
stand harmoniously together. There appears no real! 
conflict or repugnancy between them nor is there a ' 
real conflict or repugnancy between the “forfeiture | 
provision” and sec. 181(b). 

The intention of Congress must be found in the j 
language of sec. 181(a) and 181(b). The words used j 
are plain and unequivocal. In giving meaning to the j 
Act it is neither the duty nor the privilege of the Courts j 
to enter speculative fields in search of a different mean- ; 
ing as did the lower Court. In Deruiz v. Deruiz , ct al , j 
66 App. D. C. 370; 88 F. (2d) 752, this Court said: 1 

“While it is the duty of the Courts in inter- j 
preting legislation to ascertain, if possible, the | 
intent of the legislature, we must not overlook j 
the general rule of statutory construction that such j 
intent is to be found in the language employed, i 
United States vs. Goldenbcrg, 168 U. S. 05, 103; j 
42 L. ed. 394. When the words used are plain, 1 
they give meaning to the Act, and it is neither the ! 
duty nor the privilege of the Courts to enter spec- j 
ulative fields in search of a different meaning. 


i 
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Caininetti vs. United States, 242 U. S. 470, 61 L. 
ed. 442.” 

No Insurable Interest in Insured—Policy Void. 

In order to support an insurable interest within the 
meaning: of the rule as laid down by the courts one 
must be justified in the expectation of advantage or 
benefit from the continuance of the life of the Insured, 
so that the purpose of the party effecting insurance 
is to secure that advantage and not merely to place 
a wager upon the duration of human relationship. If 
the contract is a mere wagering contract, it of course, 
is void. 

The testimony in this case is that the Appellee her¬ 
self procured the policy in question, had herself des¬ 
ignated as beneficiary thereof, and paid all of the pre¬ 
miums becoming due and payable thereon. She was 
Hie Insured’s aunt and contributed to her support. 
(R. 7, S.) The sole purpose of Appellee in effecting 
the insurance was to place a wager upon the duration 
of her niece’s life. The policy, therefore, is void. In 
Cooley's Briefs on Insurance, page 385, it is said as 
follows: 

“The relationship of uncle or aunt and nephew 
or niece will not support an insurable interest.” 

See also: 

14 R. C. L. Sec. 1)7, 

37 C. J. Sec. 38, 

Mouny v. Union Mutual L. Ins. Co., 96 U. S. 
344, 24 L. ed. 674., 

McRae v. War mock, 98 Ark. 32, 133 S. \Y. 807, 

Doofly Co. v. Green, 131 Ga. 368, 62 S. E. 984, 

Prudential L. Ins. Co. v. Jenkins, 13 Ind. A. 297, 
43 N. E. 1056, 



Metropolitan L. Ins. Co. v. Elison, 72 Kan. 199, j 
83 P. 410, 

Reed v. Prov. Ear. L. Assnr. Co., 190 N. Y. 11,1 
82 X. E. 734, | 

Hardy v. Aetna L. Ins. Co., 152 X T . C. 286, 67 ! 
S. E. 767, 

Wilton v. New York L. Ins. Co., 34 Tex. Civ. I 
A. 156, 78 S. W. 403, j 

i 

Court’s Refusal to Grant New Trial. 

Ordinarily, a motion for a new trial is addressed to j 
the sound discretion of the Court; and a refusal to j 
grant the same is not available as an Assignment of I 
Error, unless such refusal amounts to an abuse of ! 
discretion. 

I 

Capital Traction Co. v. Sneed , 58 App. D. C. i 
141; 26 F. (2d) 296. 

However, in the instant ease, the motion for a new j 
trial was buttressed upon the primary proposition that ! 
the verdict is contrary to law; and from the foregoing j 
argument it becomes manifest that the Court below j 
was not called upon, in deciding the motion, to exercise 
any discretion but that it was its mandatory dutv 
to grant the same. Hence, the Assignment of Errors 
based on its refusal so to do is properly before this 
Court for review. 

Frye v. Lyon, 55 App. D. C. 48; 299 F. 926. 

CONCLUSION. 

In our argument we have treated generally with all 
of the Assignment of Errors relied upon which raise 
five basic propositions. First. An insurer is clearly 
entitled to base a defense solely on a provision of a 
policy of insurance even though a copy of the applica- 
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tion is not attached. This is peculiarly true here since 
the policy provides that it constitutes the entire agree¬ 
ment between the parties. Second. The “forfeiture 
provision” of the policy does not contravene any pro¬ 
vision of the law nor is it opposed to public policy. 
It, therefore, is valid and binding upon the Appellee. 
The testimony of the witness Horn was admissible and 
it eonclusivelv established a violation of the “forfei- 
ture provision”. Third. Appellant’s primary defense 
is not based upon the unsound health of the Insured at, 
or prior to the issuance of the policy. The policy was 
valid when issued and the “forfeiture provision” 
amounts to a condition subsequent, establishment of 
which makes the policy voidable. Fourth. Even if 
Appellant be said to be defending because of the un¬ 
sound health of the Insured at, or prior to the issuance 
of the policy, nevertheless, the proffered testimony 
was admissible; and it meets all of the requirements 
of the law. Appellant therefore should have been per¬ 
mitted to have maintained its defense. Fifth. The 
uncontradicted evidence discloses that the Appellee, 
who was merely the aunt of the Insured, does not have 
an insurable interest. Hence the policy is a mere 
wagering contract and is void. Accordingly, the judg¬ 
ment below should be reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

Atorneys for Plaintiff in Error 


Gardiner, Earnest Gardiner 
Of Counsel 




In the 


lltriteit States dourt of Appeals 

For the District of Columbia* 

N. : r.». • 


s »v: r* 
.-O'-. R i Or A>’P :!• ' »/.'• < 

January Term, 1940;S'Hoc c- t 


No. 7643. 


HFO Of 

. » *. u ^ ; L, 


4 ' • # f 




EUREKA-MARYLAND ASSURANCE dORPCf&ATION, 

a corporation, . 

Plaintiff-in-Error, 
vs. 


ETHEL GRAY, 

Defendant-in-Error. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 


Richard R. Atkinson, 

Thurman L. Dodson, 

Attorneys for Appellee, 

615 F Street, N. W. t 

Washington, D. C. 




THE REPORTER COMPANY, Inc., Walton, N. Y. 

1940 




INDEX. 


Statement of the Case 
Statement of Points 

Argument _ 

I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

Conclusion 


Page 

-i 1 
2 

J 3 
3 
6 
7 
11 


Forfeiture Provision_1 

Sound Health_ j 

No Defense_I 

The Burton Case_ i 

Model Insurance Law_j 13 

Hospital Records_j 14 

Insurable Interest_i 16 

.-.J 17 


CASES CITED. 

Brandenburg vs. Miley Petroleum Expl. Co., 16 Fed. (2d) 933 _ j 5 

Century Life Ins. Co. vs. Custor, 10 S. W. (2d) 882 _ j 17 

Colgrove vs. Lowe, 175 N. E. 569 _j 17 

Cronin vs. Vermont Life Ins. Co., 40 A. 497 _i 16 

Equitable Life Assurance Society of U. S. vs. Clements, 140 U. S. 226; 5 

Equitable Life Assurance Society of U. S. vs. Cantwell, 4 Tenn. App.! 

627 . ' 10 

Fidelity Mutual Life Association vs. Fickling, 74 Md. 172_ 5 

Healy vs. Mctrop. Life Ins. Co., 37 App. D. C. 240 _6, 12 

Hutchins Mutual Ins. Co. vs. Hazen, 70 App. D. C. 174_I 13 

Interstate Life and Accident Co. vs. Frazier, 151 S. E. 529 _| 17 

Jackson, et al., vs. Conn. Gen. Life Ins. Co., 131 S. W. (2d) 177- 17 

Kaplan, et al., vs. Manhattan Life Ins. Co., 68 W. L. R. 197_i 15 

McDermott vs. Metrop. Life Ins. Co., 8 N. Y. S. (2d) 896 _j 7 

Metrop. Life Ins. Co. vs. Burch, 39 App. D. C. 397 _i 9 

Metrop. Life Ins. Co. vs. Hawkins, 31 App. D. C. 493 _9, j 12 

Meyer vs. Nassau Electric Co., 137 N. Y. S. 529 _; 16 

Mincy vs. Wash. Nat’l Ins. Co., 196 A. 893 _ 7 

Missouri Pacific Railroad Co., 7 Fed. Suppl. 1_! 5 

National Life and Accident Ins. Co., 17 S. W. (2d) 312_j 17 

Panopoulas vs. Metrop. Life Ins. Co., 96 Pa. Super 325 _: 7 

Patterson vs. Ocean Accident and Guarantee Corp., 25 App. D. C. 46 8, j 15 

Price vs. Standard Life and Accident Ins. Co., 95 N. W. 1118_j 15 

Rush vs. Metrop. Life Ins. Co., 63 S W. (2d) 453 _ 13, j 15 

Smart vs. Kansas City, 105 S. W. 709 _I 15 

Smith vs. Met. Life Ins. Co., 123 S. W. (2d) 956 ...j 17 

Stringer vs. National Benefit Life Ins. Co., 124 Southern 533 _j 17 

Washington Fidelity Nat’l Ins. Co. vs. Burton, 61 App. D. C. 56 Fed. 

(2d) 300 .-___j 11 

Whitmyer vs. Liberty Life Ins. Co., 117 Southern 268 -; 10 

OTHER AUTHORITIES CITED. 

Title 5. C. 7, Secs. 181 (b) and 183 ... 2, 3, 6, 7, 11, 12, 13, j 18 

Title 5. C. 7. Sec. 181 (c)__-.—...: 14 

Title 9, C. 1, Sec. 20 D. C. Code........S15 
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i 

Hnitett States Court of Appeals j 

i 

For the District of Columbia. 

1 

January Term, 1940. 

i 

i 

No. 7643. 


Eureka-Maryland Assurance Corpora¬ 
tion, a corporation, 

Plaintiff-in-Error, 
vs. 

Ethel Gray, 

Defendant-in-Error. 

In Error to the Municipal Court of the District? of 

Columbia. 



BRIEF FOR APPEU.EE. 
Statement of the Case. 


The appellant, on April 11, 193S, issued to the appellee 
a policy of life insurance on the life of one Dorothy 
I very, the appellee's niece. The face amount of the, in¬ 
surance was two hundred fifty-two ($252.00) dollars. The 
appellee was the designated beneficiary. The testimony 
showed that the niece lived with the aunt since infaincy 
and the aunt contributed to her support. The insured 
died on June 16, 193S, at Gallinger Hospital. Thereafter, 
the beneficiary filed proofs of death on the forms sup¬ 
plied by the appellant, after which payment was Ire- 



fused. Upon this refusal the suit which is now under 
review was filed. 

After proving a prima facie case by the introduction 
of the proofs of death, policy and stipulation as to pay¬ 
ment of premium, and after testimony by the appellee as 
to her relationship to the insured, as to her support and 
the refusal of the company to pay, the appellee (plain¬ 
tiff below) rested. 

The further facts are substantially as recorded bv the 

» • 

appellant in his statement of the case. 

The main question presented by this appeal is whether 
the so-called “Industrial Insurance Act” precludes a 
defense by the insurer, when, as in this case, it fails to 
attach a copy of the application to the policy. 

Statement of Points. 

I. 


The “Forfeiture of Policy” provision in said policy 
is void and ineffective because it contravenes statutory 
inhibition and is opposed to public policy. 


If. 


The above forfeiture provision being a sound health 
requirement comes within the scope and purview of Title 
f>, c. 7, Sec. 181(b) of the Code of the District of Colum¬ 
bia, hence the burden of proving unsound health was on 
the insurance comnanv. 
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III. 

The policy expressly and affirmatively contemplates an 
application, the failure of the company to attach the same 
to the policy precludes any defense by the company to the 
present action. 


I 


3 i 

i 

i 

IV. 

The effect of Title 5, c. 7, Sec. 181(b), expressjy re¬ 
enacting and affirming Section 657 of D. C. Code (Title 5, 
c. 7, Sec. 183), was to make this Court’s decision in the 
Burton case, 62 App. 1). C., the law of the District of 
Columbia. 

i 

i 

V. i 

i 

i 

The purpose of Congress was to make the District of 
Columbia a model insurance jurisdiction. 

VI. ! 

| 

The Hospital Records were very properly excluded. 

VII. I 

j 

1 

An aunt who occupies a position of loco parentis tp the 
insured (niece) over a period of years has an insurable 
interest sufficient to support a policy of insurance, j 


ARGUMENT. 


I. 


Forfeiture Provision. 


The “Forfeiture of Policy” provision R-14 is I not 
binding on the plaintiff herein because this provision is 
in contravention of statutory inhibition and is opposed 
to public policy. The very words of the act itself, show 


that this is true, 
follows: 


Title 5, c. 7, Sec. 181(b) reads 


as 


“If payment of such a policy shall be refused 
because of unsound health at or prior to the date 


i 




of the policy, the good faith of both applicant and 
insured shall constitute a material element in de¬ 
termining the validity of the policy; and it shall 
not be held invalid because of unsound health un¬ 
less the insurer shall prove that, at or before the 
date of the issue of the policy, the insured or ap¬ 
plicant had knowledge of, or reason to know, the 
facts on which the defense is based, or shall prove 
that the insurance was procured by the insured 
or applicant in bad faith or with intent to defraud 
the company, any provision, agreement, condition, 
warranty, or clause contained in said policy, or 
endorsed thereon , or added or attached thereto, 
to the contrary notwithstanding. Proof by the in¬ 
surer of fraud, intent to deceive, unsound health, 
bad faith, breach of warranty or condition pre¬ 
cedent, or other matter of defense, shall he sub¬ 
ject to the provisions of section 657 of the Act 
entitled ‘An Act to establish a Code of Law for 
the District of Columbia,’ approved [March 3, 1901, 
as amended (D. C. Code, Title 5, Sec. 183).” 

Thus by the very terms of the act, any provision of 
the policy not in accordance with the act, is not binding 
on the insured because it contravenes this statute, which 
determines the public policy on the particular point at 
issue. The company by this forfeiture provision at¬ 
tempts to shift the burden of proof, from its shoulders 
where it is and properly should be, to the insured or 
plaintiff: the act in question states that ''it (policy) 
AhaII not he held invalid because of unsound health un¬ 
less the insurer shall prove/' this is plain strong lan¬ 
guage and definitely places the burden of proving un¬ 
sound health on the company, now the forfeiture pro¬ 
vision of the policy states that: “Xo obligation is as¬ 
sumed by the Company * * * unless it shall he shown 
by the Insured or any claimant that no such institu¬ 
tional, surgical, or medical treatment or attention was 
for a serious disease." this language is plain and strong 
definitely placing the burden of proving sound health 
on the insured or claimant, whereas the statute says the 
burden is on the company. The conflict between the pro- 



vision of the policy and that of the statute cited herein 
is so definite that it permits of no argument. It is, ele¬ 
mentary that parties to an agreement cannot suspend 
the provisions of a statute declaring and statingj the 
public policy, as it does in the instant case. Any ;pro- 
vision that attempts to do this is not binding on the 
parties thereto, and to that extent void and ineffective. 
To the contrary the parties hereto are deemed to have 
contracted with this particular statute in mind, and I this 
agreement is affected by it, to the same extent, as if 
the provisions of the act were written into the policy. 
Equitable Life Assurance Society of U. S. vs. Clements, 
140 U. S. 226, and this is so notwithstanding an attempt 
to waive the statute in the policy. Fidelity Mutual fiife 
Association vs. Fielding , 74 Md. 172; thus it was held 
that contracts violating the statute enacted for public 
protection—as the one is herein—is void (Branfien- 
burg vs. Miley Petroleum Expl. Co., 16 Fed. [2nd] 

nssj. 

The company further attempts to circumvent the! ef¬ 
fects of the provision of the act by providing therein 
that “if within two years preceding such date the In¬ 
sured had been a patient at or an inmate of, any institu¬ 
tion for the treatment of' physical or mental disease! or 
lias undergone any surgical operation, or has been’at¬ 
tended by a physician,” then follows the clause quoted 
above shifting or attempting to shift the burden of prbof. 
Thus, under the force and pretext of the above words jthe 
company attempted to do indirectly what the law plain- 
Iv states it could not do directlv. Bv the great weight 
of authority, an act which mav not be done directlv, 
may not be done indirectly (In re: Missouri Pacific Rail¬ 
road Co., 7 Fed. Supp. 1). 
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II. 

Sound Health. 

Since the forfeiture provision was invalid and hence 
the burden of proving unsound health upon the appellant, 
the company could not relieve itself of responsibility of 
proving unsound health by placing Dr. Horn on stand 
and having him testify that he did treat the insured and 
the dates of such treatment; under the act the company 
had to go further to sustain the burden, placed on it by 
the act, of proving unsound health. Under the Peti¬ 
tioner's theory of the case it was the duty of the respond¬ 
ent after the above testimony to proceed to prove sound 
health. This is certainlv contrarv to the law, as it now 
exists and as it existed at the time the policy in question 
was written. The appellant in its brief cites the case of 
Healy rs. Metropolitan Life. Insurance Company, 37 App. 
1). C. 240—in support of this sound health requirement; 
it is interesting to observe the Court stating, in the same 
case, dealing with the contention as to who should prove 
sound health, it said, "We <7 o not wish to he understood, 
however , as holdiny that, under the yuise of requiring 
proofs of death, an insurance company may compel a 
claimant to procure and introduce in evidence proofs of 
health, such a ruling would in effect shift the burden of 
proof and he as unreasonable as it would he unjust.” 
Thus the Court of Appeals long ago expressed its posi¬ 
tive disapproval and condemnation of the very thing and 
the very procedure that the appellant is asking this Court 
to approve; namely to place the burden of proving sound 
health on the appellee. The requirement in the policy; 
according to appellant’s contention that it was obligatory 
upon the appellee to show that the medical treatment or 
attention which the insured received (from Dr. Horn) 
was not for a serious disease, is but a different way of 
saying that tlie burden of proving sound health then 
shifted to the plaintiff. Title ”), e. 7, Sec. lSl(b) of the 
1). C. Code places this burden where the Healy case says 
it should be, on the company. 


I 


I 

On any consideration of the question of sound health 
and the statement that the insurance commissioner’s 
order was to preclude insurers from a sound health| pro¬ 
vision in a policy, leads to the question what is sound 
health. The best definition is that it is a state of health 
free from any disease or ailment that affects the general 
soundness or healthfulness of the system seriously. ‘j‘The 
term, ‘bad health,’ or ‘good health,’ when used in an 
insurance application, means that the applicant has no 
grave, important or serious disease, and is free from any 
ailment that seriously affects the general soundness; and 
healthfulness of the system.” Mincy vs. Washington Na¬ 
tional Insurance Company, 196-A 893. In the instant 
case, the provision of the policy certainly places the bur¬ 
den on the insured to show that nothing serious! has 
affected the general soundness of the system. This very 
provision has been declared by the courts to be a sbund 
health requirement. Panopoulus vs. Metropolitan Life 
Insurance Co., 96 Pa. super 325— McDermott vs. Metro¬ 
politan Life Insurance Company —8 N. Y. S. (2d) 896. 
This being so it follows that the failure of the defendant 
to carry this burden was fatal to its contention, the pro¬ 
vision in the policy being in the teeth of the above statute. 


III. 


No Defense. 


The policy expressly and affirmatively contemplate^ an 
application, failure to attach same to policy precludes a 
defense, so the Court very properly granted the plain¬ 
tiff’s motion to strike the testimony of Dr. Horn because 
the defendant had failed to comply with Section 183 of 
Title 5, c. 7, the code which was re-vitalized and i re¬ 
affirmed by Public Law No. 269 of the 73rd Congress 
(Sec. 181b), supra. Sec. 183 reads as follows (same being 
Sec. 657 of the old code): 


“Sec. 657. 
DELIVERED 


COPY OP APPLICATION TO BE 
WITH POLICY. Each life insur- 


i 




s 


since company, benefit order and association doing 
a life insurance business in the District of Colum¬ 
bia shall deliver with each policy issued by it a 
copy of the application made by the insured so 
that the whole contract may appear in said applica¬ 
tion and policy, in default of which no defense 
shall be allowed to such policy on account of any¬ 
thing contained in, or omitted from, such applica- 
tion. 

Thus by this act, if the company failed to attach a copy 
of the application to the policy, it is not permitted to 
defend an account of anything contained in or omitted 
from such application; not having attached the applica¬ 
tion, hence not having complied with the law, that testi¬ 
mony of Dr. Horn was very properly stricken. After 
the motion to strike was made or at the time the question 
of application was raised it was the duty of the defendant 
to show by positive evidence that no written application 
ever existed, as the policy itself affirmatively contemplates 
an application. Appearing on face of policy and which 
is part of the record herein—R-16 is the following: “ Please 
read your policy and if not correct, satisfactory, or in 
accordance with your application, return it at once as the 
acceptance of it will be taken as a guarantee to this com¬ 
pany that you have carefully read (or had it read), and 
fully understood its contents’’—this is a fine printed re¬ 
quest that the insured could not comply with because of 
the company's failure to attach the application to the 
policy. There was an application, the policy in the 
instant case shows that on its face—at least in absence 
of a showing to the contrary the terms of the policy 
must be construed against the party drawing it—the in¬ 
surance company and in favor of the insured. 

The Court said in Patterson vs. Ocean Accident and 
Guarantee Corp., 25 App. D. C. 46, that i( The ride of in¬ 
terpretation of contracts of insurance of all hinds is that, 
in case of doubt that interpretation shall be given which 
favors the insured rather than the insurer:" this rule has 
its strongest application in relation to those terms of the 
policy that would work the forfeiture of a right other- 
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wise maintainable. Under this rule of interpretation no 
other course was open to the Trial Court, but than to 
assume there was an application. 


It must be borne in mind, that the above situation was 
brought about by the failure of the company to comply 
not only with the statute in letter and spirit but with the 
policy. These statutes were intended for the protection 
of the insured. In Metropolitan Life Insurance Company 
vs. Burch, 39 App. Div. 397 (this is another case upon 


which the defendant relied in Trial Court to sustain its 
contention), the Court stated: “Section 657 of District of 
Columbia Code requiring a copy of every application for 
life insurance be delivered with the policy, being enacted 
to furnish the insured with a copy of the application upon 
the representations in which the validity of the policy 
and its binding force may be made to depend, wa$ in¬ 
tended to remedy a mischief, and is to he given a reason¬ 
able liberal interpretation to that end” 


In another case cited in the Petitioner’s brief in the 
Trial Court Metropolitan Life Insurance Company vs. 
Hawkins, 31 App. D. C. 493, in holding that the entire 
application was required to permit a defense on account 
of anything contained in or omitted from the applica¬ 
tion, the Court made this observation “It is not left to 
the discretion of the insurer to select such parts of the 
application as it may deem material for delivery with 
the policy. This conclusion renders it unnecessary tolcon- 
sider the question of the competency of the physician's 
testimony. * * * Statutes similar to ours have been upheld 
in several of the states as clearly within the legislative 
authority.” It is noteworthy that the Petitioner does not 
raise the question of the constitutionality of the statutes; 
nor does it offer anything by the way of justification or 
excuse for not complying with the statute or with the 
provision of the policy, on the contrary it openly admits 
that it attempted to circumvent the requirement of] the 
statute by stating in the policy that it is the entire agree¬ 
ment between the parties. 
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This is the very argument made in the Burton ease be- 
fore this Court, and the Court answered this contention by 
saying "‘that policies of life insurance are issued upon 
application■ containing applicant's version and representa¬ 
tions as to those matters and things is common knowledge 
* * * nor does the e.v parte assertion of the policy that it 
alone constitutes the entire agreement between the parties 
alter the situation, for the statute intended to assist de¬ 
termination of rights under the policy by including 
therein the application thereof/’ 02 App. D. C.: 56-F 
(2d) 300. 

For ought we know, the insured made a full disclosure 
to the agent at the time this policy was taken out. The 
application, if attached as required by law, would leave 
no doubt on this point. But the defendant seeking to 
circumvent the requirement of the statutes, did not so 
attach the application, and comes into court, in spite of 
this practice which has been condemned by statutes, and 
the Courts alike, and seeks the aid of this Court to avoid 
liability on the policy involved. It is elementary that 
one cannot profit by his own wrong. 

In the case of Whitmeyer vs. Liberty Industrial Life 
Ins. Co., 117 Southern 268: the company issued a policy 
on the life of Whitmeyer, the policy contained a provision 
that its established rates provided for coverage between 
the ages of eleven (11) and fifty (bO); that no policy 
would be valid unless the age is endorsed on the policy. 
The policy showed Whitmeyer’s age to be forty-nine (49); 
no application was attached to the policy, showing what 
Whitmeyer’s age was represented to be, or showing any¬ 
thing else connected with the insurance; the company 
defended on the ground that the insured was many vears 
past fifty (bO) and that the policy was obtained by this 
fraudulent misstatement of age. At the trial, the com¬ 
pany offered oral testimony showing that insured repre¬ 
sented himself to be forty-nine (49). The Court stated 
in rejecting this defense that if the company desired to 
protect its own interest, let it comply with the statute. 
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Tlius, if the present case, as contended by defendant, 
works a hardship on the defendant, it is a hardship; that 
it has brought upon itself by its unjust and improper act 
of not attaching the application to the policy. Equitable 
Life Assurance Society of U. S. vs. Cantwell, 4 ienn. 
App. 627. 


IV. 


The Burton Case. 


The defendant appears to stake its entire case on the 
holding of the Supreme Court of the United States 
in the Burton case reversing this Court; and admittedly 
its argument would be a meritorious one, if nothing had 
happened since that decision. The Congress of the 
United States came right back after that decision! and 
enacted Section 2 of the Industrial Act (Sec. 181! [b] 
of Title 5. c. 7 of D. C. Code) above referred to which 
act expressly stated that ‘‘proof by the insure}’ of 
fraud, intent to deceive, unsound health, bad faith, 
breach of warranty or condition precedent, or other 
matter of defense, shall be subject to the provisions 
of Section 657 of D. C. Code (Title 5 ch. 7, sec. 1^3).” 
By this act Congress acting properly within the scope 
of its legislative function, expressly re-enacted anc( af¬ 
firmed Section 657. The effect of this act was to 
disaffirm the Supreme Court decision and place the | law 
right hack where it was prior to the Supreme Court 
decision in the Burton case. Tt had the effect of making 
the decision of this Court in the same case the daw 
of the District of Columbia; so let us review the Burton 
case as it appeared to this Court—the defense offered 
was that the insured was not in sound health at the 
date of the policy (the same as it is in this case) and 
therefore that the company could, as therein provided, 
declare the policy void. The Trial Court refused to hear 
any evidence to maintain the defense because no c*oj)v 
of the application for insurance had been delivered with 



the policy as provided by Section G57. As in the instant 
case, the defendant contended that its defense was not 
precluded by Section G57 because its policy provides 
that the policy constitute the entire agreement and that 
it was not defending on the application or anything 
contained therein. In reply to this contention the Court 
stated that if the defendant was not defending on the 
application as such, it was defending on something con¬ 
tained in or omitted from the application. The pro¬ 
vision in the policy in the Burton case was similar to the 
provision in the instant case but the policy in the Bur¬ 
ton case as does the instant one did not expressly in¬ 
dicate an application was intended. The Court in its 
opinion said “ that policies of life insurance are issued 
upon application containing applicant’s version and 
representations as to those matters and things in com¬ 
mon knowledge * * * nor does the ex parte assertion of 
the policy that it alone constitutes the entire agreement 
between the parties alter the situation * * * that ‘where 
such an application has been made and acted upon but 
omitted from the policy, the statute precludes a de¬ 
fense under the policy alone, if based upon matters to 
which the application relates.’ ” Thus the Court was 
correct in assuming, as does the instant policy, that 
there was an application, upon the representations of 
which the policy in the instant case was issued; that be¬ 
ing so, and the said application had not been attached 
to the policy, the statute denied the^lefendant's right 
to defend on account of anything^ in or omitted from 
the application and in instant case the state of health of 
the insured was either contained in or omitted from the 
application. 

May I restate that by the very force and effect of 
Section 2 of Public 2G9, 73rd Congress (Title 5, c. 7, 
Sec. 1S1 (b) of D. C. Code), this particular decision 
again is the leading and controlling case on the question 
before this Court. Likewise the Hawkins case, and the 
Ilealg case both cited herein above, and also cited by 
the appellant in the Trial Court, are controlling on the 


instant ease, all agree with the appellee’s contention, 
and most important they all support the action of! the 
Court in denying the defendant the right to put on its 
defense. Also to use the language of the Hawkins lease 
‘'this conclusion renders it unnecessary to consider the 
question of the competency of the physician’s testimony” 

\ 

; 

y. 

| 

Model Insurance Law. 

Contrary to the argument advanced by the defend¬ 
ant as to the proper interpretation to be placedj on 
Title 5, ch. 7, Sec. lSl (b), and in spite of the insurance 
commissioner’s order which is not binding on this Court, 
Hutchins Mutual Insurance Co. vs. Hazen, 70 AppL I). 
C. 174, the Congress desired to remedy a situation, 
created by companies like the defendant, and of wjkieh 
the poor, illiterate policy holders were the innocent Sand 
unjust victims. Congress realized that frequently it is 
impossible to recognize a serious disease in its early 
stage— Rush vs. Metropolitan Life Insurance Co., G3 jSW 
(2d) 453. 

This worthy intention on the part of the legislators 
is plainly shown in the Senate report on the act in 
question, reporting the act favorable with the inten¬ 
tion that it “may well serve as a model for other 
jurisdictions.” 

It is safe to assert that Congress intended that out of 
fairness to the insured and insurer alike, that tljiere 
should be an application and that the same should be| at¬ 
tached to the policy. To take any other position icould 
he to assert that Congress intended to do a vain and 
futile thing. Giving the act that liberal construction that 
it is entitled to, bearing in mind the kind of situation it 
was intended to remedy, the conclusion is inescapable 
that the Congress desired to make this a model jurisdic- 
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lion by requiring application attached to the policies, as¬ 
suming naturally that there must be an application or a 
proposal before a policy would be issued, it did not ex¬ 
pressly state it; and it penalized the failure to so attach 
by denying to the company so failing the right to defend 
because of anything contained in or excluded from the 
application. Any other construction would render the 
act ineffective to accomplish the purpose intended. 

If the decision in the instant case operates to effect the 
incontestability clause as contended by the defendant 
company, it is so because the defendant is the victim of 
its own wrongful, unjust act in not attaching the appli¬ 
cation to the policy, as is required by law to do. Certain¬ 
ly it is not the function of this Court to relieve it of its 
own folly, but Title 5, c. 7, Sec. 181 (c) Code of Laws of 
District of Columbia reads as follows: “Same; Incon¬ 
testability—every such policy shall be incontestable upon 
any ground relating to health after two years from its 
date of issue (notwithstanding a longer period may be 
named therein), provided the insured shall be alive at 
the end of said period. If the policy by its terms shall 
be incontestable after a shorter period than herein pro¬ 
vided the terms of the policy with regard to such period 
of limitation shall govern .” Thus the contention of the 
appellant, “that the Trial Court’s ruling would even pre¬ 
vent a defense based upon fraud which would make the 
policy void as against public policy,” is without merit 
when considered in the light of the above provision of 
the code—as the provision provides no minimum time 
but only a maximum period of incontestability. 


VI. 


Hospital Records. 

Thus, the fact that the defendant calls an interne to 
produce the hospital records and testify as to them, does 
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not make them competent, as this Court has already 
spoken as to them in Kaplan, et al., vs. Manhattan j Life 
Insurance Co., 6S —W. L. R. 197. The rule in the above 
case would appear to apply to hospital records without 
regard to what agent or hospital attendant made tliiem— 
as the patient is the hospital’s patient—so far as a|n in¬ 
terne or other hospital representative is concerned-4-they 
are present and attend the patient by authority of the 
hospital agreement with the patient. “They treat pa¬ 
tients there either by their express agreement or by jtheir 
implied or tacit consent; which may be inferred from 
the act of entrance into the institution, and which! will 
be inferred in the absence of evidence indicating | con¬ 
trary intention. In either event, whenever the minds of 
physician and patient meet by either implied or express 
contrast, the statute places the seal of secrecy upon all 
information acquired by the physician in such profes¬ 
sional capacity. The same rule applies as fully! and 
effectually as to assistant physicians as it does to physi¬ 
cians and surgeons-in-chief.” & 'mart vs. Kansas City, 
i05—S. W. 709—this same rule would appear to apply 
also to internes as the rule is not only well grounded 
into the public policy of this Jurisdiction (Title 9, c. 1, 
Sec. 20—Code of Laws of District of Columbia) blit is 
firmly rooted in the jurisprudence of a majority of states 
and territories of the union. Cor this reason the cojurts 
should give the statute full force and effect and I not 
nullify it upon a mere pretext and subterfuge designed 
to evade and nullify its plain intention. The attempt to 
have the interne testify is again an attempt on the part 
of the appellants herein to circumvent the plain intent 
of the statute. j 

j 

Rush vs. Metropolitan Life Insurance Co., 63 S. \YL 2d 
453. Price vs. Standard Life and Accident Insurance Co., 
95 X. W. 1118. Moreover, anything the internes could 
have testilied was inadmissible because it was narra!tive 
and historical—being data gathered for study by i the 
physician so that he may make a proper diagnosis hnd 
treatment— Patterson vs. Ocean Accident and Guaranty 
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Co., 25 App. D. C.—46 —Meyer vs. Nassau Electric Co., 
137 N. Y. S. 529. 


VII. 

Insurable Interest. 

The general requirement as to insurable interest is that 
one must be justified in the expectation of advantage or 
benefit from the continuance of the life of the insured, 
so that the purpose of the party effecting insurance is to 
secure that advantage and not merely to place a wager 
upon the duration of human relationship. In the instant 
case, the plaintiff, an aunt of the insured and who oc¬ 
cupied the position of loco parentis for a period from 
early childhood to her death, procured the insurance at 
the urgent and insistent request of the defendant’s agent. 
If this point had been raised at the proper time, at the 
trial (it was raised for the first time at the argument on 
motion for new trial, R. 10), the plaintiffs would have 
testified that the insured at the time that the instant pol¬ 
icy was taken out, was contributing to plaintiff’s support 
in return for the money that plaintiff spent in supporting 
and sending the insured to school. That the insured had 
lived with the plaintiff over a long period of years. But 
there was certainly testimony by the plaintiff that she sup¬ 
ported the insured R-7. By the great weight of authority, 
where the above close relationship existed between aunt 
and niece, it is sufficient to constitute insurable interest. 
In the case of Cronin vs. Vermont Life Ins. Co., 40 At¬ 
lantic 497, the Court held that 

“an aunt had an insurable interest in the life of 
her niece when the relationship between them is of 
such a character as to show a mutual interest and 
rebut the presumption of a mere wager, as where 
each had reason to rely upon the other in case of 
need for help and care,” 

which was certainly true of the instant case. Likewise, it 
has been held that 
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“a niece has an insurable interest in the life of! her 
aunt and a policy naming her beneficiary, is not a 
wagering contract.” National Life and Accident 
Ins. Co. vs. Davis, 17 S. W. (2d) 312; see also 
Century Life Ins. Co. vs. Custor, 10 S. W. (2d) 
882. 

Further an insurable interest does not depend on njari- 
tal or kinship, but may exist where the insured intends to 
assist beneficiary. Interstate Life and Accident Coi vs. 
Frazier, 151 S. E. 529. Thus an aunt, who had raised in¬ 
sured (as in instant case), who contributed to aunt’s sup¬ 
port, was held to have an insurable interest. Stringer; vs. 
National Benefit Life Ins. Co., 124 Southern 533. Also in 
an Illinois case in which certiorari was denied, the Court 
defining insurable interest, said, 

“insurable interest is interest arising from rela¬ 
tions of a party obtaining insurance as will justify 
reasonable expectation of advantage from continu¬ 
ance of assured’s life.” | 

Colgrove vs. Lowe, 175 X. E. 569. 

The above cases adequately demonstrate the rule of law 
on the question of insurable interest. That rule toeing 
that the aunt who occupies the position of loco parentis, 
or such a relationship as to make them mutually defend¬ 
ant or expectant of care of help from each other, has an 
insurable interest in the niece to support and render yalid 
an insurance contract. Jackson, et ai, vs. Conn. Gen. \Life 
Ins. Co., 131 8. W. (2d) 177; Smith vs. Metropolitan Life 
Ins. Co., 123 8. W. (2d) 956. As shown above, there is 
ample insurable interest to maintain the contract. 


VIII. 

t 

! 

Conclusion. 

i 

i 

l 

It follows from what has been stated herein that the 

j 

provision in the policy is contrary to the statutes! and 
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public policy and is therefore void and ineffective; that 
the burden of proving unsound health and that there was 
no application was clearly upon the defendant (the ap¬ 
pellant here); that the extent and method of proof was 
controlled by sections of the law herein cited, namely: 
Section 181 (b) of Title 5, chapter 7, which in turn re-af- 
lirmed and vitalized Section 657 or (Title 5, Sec. 183 of 
the D. C. Code), and that thereunder the defendant could 
not defend because it had failed to comply with the re¬ 
quirement of the statutes in that it had failed to attach an 
application to the policy. 

We have shown that the provision in the policy was and 
is a “sound health” provision, regardless of any position 
taken by the D. C. Commissioner of Insurance, and in 
spite of the fact that the policy is supposed to have the 
approval of that office, it is not binding on the Courts as 
the Courts will look back or behind the provision into the 
practical effect of the provision on the policyholders. The 
practical effect is a sound health requirement, which is 
forbidden by law. That the hospital records were inad- 
. missible^beeause tliev are confidential, hearsav with no 

* y * • m . ► * 

* opportunity for cross examination, narrative and histor¬ 
ical and not part of the res gestae of the case. That 
there was an insurable interest in the instant case by rea¬ 
son of the close relationship between the aunt and niece 
which made them mutually dependent on each other for 
help and care. Tt is therefore submitted that the Trial 
Court committed no error in ruling as it did, on the con¬ 
trary, the ruling and consequent finding in this ease in 
favor of the appellee is in accordance with the law and 
the facts and hence the decision of the Trial Court should 
lie affirmed. 

Respectfully submitted, 

RICHARD R. ATKINSON, 
THURMAN L. DODSON, 

Attorneys for Appellee, 
615 F Street, N. W., 
Washington, D. C. 



